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Agenda Item Summary 
1. ACTION REQUESTED/PURPOSE: Conduct second public hearing on proposed amendments to Chapter 2 
of the Land Development Code to amend the County's Concurrency Management System by adopting the 
statutorily mandated Proportionate Fair Share Program. At the conclusion of the public hearing, adopt the 
Ordinance. 

2. WHAT ACTION ACCOMPLISHES: Allows for public comment on the proposed ordinance that will allow 
developers of property unable to achieve transportation concurrency to proceed with development under specified 
conditions by paying a proportionate fair share of the cost of the needed road improvement. 

3. MANAGEMENT RECOMMENDATION: Adopt Ordinance. 
4. Departmental Category: 

6. Agenda: 7. Requirement/Purpose: (specifi) 8. Request Initiated: 
Consent x Statute 1 6 3 . 3 W W  Commissioner 

__ Administrative Ordinance 
__ Appeals Admin. Code 
x Public h ' b f  Other 

Walk-on 
9. Background: 

5. Meeting Date: 10-24-06 5:oEjdz 
__ 

The Lee Plan mandates that the County utilize a Transportation Concurrency Management System consistent 
with the requirements of Florida Statutes and the Florida Administrative Code. The County measures concurrency 
In all roads on a roadway segment-by-segment basis with the exception for constrained roads where alternatives 
lave been established pursuant to Florida Statutes. The County annually updates roadway conditions and 
wailable capacity as part of its Concurrency Management Report. 

Under the County's Concurrency Management System, all proposed development activity is reviewed against 
he available capacity identified in the Annual Concurrency Management Report based on existing conditions. 
The Concurrency Management System is intended to ensure that no development permits will be issued unless the 
Aablished regulatory level of service requirements are met or will be met as needed to serve the proposed 
ievelopment. 

Purchasing 

Director Resources Contracts 

>epartment Human 

, 
11. Commission Action: 

Approved 
-Deferred 
-Denied 
-Other 

(Continued on Page 2) 

LO. Review for Scheduling: 
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Subject: Proportionate Fair Share Program 

In 2005, the Florida Legislature amended the Grow ~~ h nagement Act directing local governments to enact 
ordinances by December 1,2006, that would allow for “proportionate share” contributions fiom developers toward 
concurrency requirements. The intent of the Proportionate Fair Share Option is to provide developers an 
opportunity to proceed notwithstanding the failure of transportation concurrency, under certain conditions. This is 
accomplished by the developer contributing its fair share of the costs of improving the impacted transportation 
facility at issue. Under the proposed ordinance, the Proportionate Fair Share Program will not apply until a 
deficiency has been identified through the Concurrency Management System. 

The proposed amendments to the LDC amend the County’s Concurrency Management Ordinance has been 
amended to recognize the statutorily mandated Proportionate Fair Share Program. In addition, the definition of 
“de minimus impact” is expanded and clarified consistent with the directives of the Florida Legislature. 

The purpose of the Proportionate Fair Share Program i s  to establish a method whereby impacts of development 
on transportation facilities can be mitigated by the cooperative efforts of the public and private sectors. The intent 
is to maximize the use of public funds for adequate transportation facilities to serve future growth in the County. 
In some circumstances, the program will allow the County to expedite transportation improvements by 
supplementing funds currently allocated for transportation improvements in the Capital Improvement Element. 
Participating in the Proportionate Fair Share Program is optional on the part of the developer. 

The proposed Ordinance has been reviewed by the following committees: Land Development Code Advisory 
Committee, Executive Regulatory Oversight Committee. The Local Planning Agency has found the proposed 
Ordinance consistent with the Lee Plan. Staff recommends that the Board adopt the proposed Ordinance. 

Attachments: 1) Proposed Ordinance draft dated 10/10/06 
2) 
3) FAIS 

Summary of LPA and Advisory Committee Review of Proposed Amendments 



LEE COUNTY ORDINANCE 06- 

AN ORDINANCE AMENDING THE LEE COUNTY LAND 
DEVELOPMENT CODE (LDC) TO AMEND CHAPTER 2 
(ADMINISTRATION), ARTICLE VI (IMPACT FEES), DIVISION 
ONE (GENERALLY), DIVISIONTWO (ROADS IMPACT FEE); 

PROVIDING FOR CONFLICTS OF LAW, SEVERABILITY, 
CODIFICATION, SCRIVENER'S ERRORS, AND AN 
EFFECTIVE DATE. 

AMENDING COMPUTATION OF AMOUNT (SECTION 2-266); 

WHEREAS, Goal 39 of the Lee Plan mandates that the County maintain clear, 
concise, and enforceable development regulations that fully address on-site and off-site 
development impacts and protect and preserve public transportation facilities; and, 

WHEREAS, the Board of County Commissioners has the authority to adopt impact 
fees pursuant to Article Vlll of the Constitution of the State, Florida Statues, Chapter 125 
and Sections 163.3201, 163.3202, and 380.06(16); and, 

WHEREAS, Policy 2.3.2. of the Lee County Comprehensive Plan (Lee Plan) 
provides that the cost forthe provision and expansion of services and facilities that benefit 
new development will be borne primarily by those who benefit, and that such funding may 
include impact fees; and, 

WHEREAS, Lee Plan Policy 38.1 .I. requires the County to maintain an effective 
and fair system of impact fees to ensure that development creating additional impacts on 
arterial and collector roads pays an appropriate fair share of the costs to mitigate off-site 
impacts; and, 

WHEREAS, pursuant to Lee Plan Policy38.1.3., road impactfees must be reviewed 
regularly and updated when necessary to reflect travel characteristics, construction, and 
right-of-way costs and to determine if the capital impacts of new growth are met by the 
fees; and, 

WHEREAS, Lee Plan Policy 38.1.7. provides that the use of road impact fee 
revenues to improve State roads is an acceptable application of those funds; and, 

WHEREAS, Lee Plan Objective 39.1. requires the County to maintain and enforce 
development regulations to ensure that impacts of development approvals occur 
concurrently with adequate roads, and to achieve maximum safety, efficiency, and cost 
effectiveness; and, 
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WHEREAS, pursuant to Lee Plan Policy 95.1.3., the “minimum acceptable level of 
service” is the basis for roadway facility design, for setting impact fees, and, where 
applicable, for the operation of the Concurrency Management System; and, 

WHEREAS, Lee Plan Policy 95.3.1. states that impact fees will be set to capture a 
substantial portion of the full and real cost of the designated facility, and will be reviewed 
and updated regularly; and, 

WHEREAS, Lee Plan Policy 135.1 5. requires the County to provide financial and 
technical support, including the payment, waiver, or reduction of impact fee for affordable 
housing; and, 

WHEREAS, Land Development Code, Section 2-266(f), requires the Board of 
County Commissioners to review the road impact fee schedule every three years and 
update when necessary; and, 

WHEREAS, the Board of County Commissioners approved a contract with Duncan 
and Associates, Inc., to review and update the County road impact fee schedule; and, 

WHEREAS, the study prepared by Duncan and Associates, Inc., entitled “Road 
Impact Fee Study- Lee County, Florida”, dated July2006, forms the basis of the proposed 
amendments herein; and, 

WHEREAS, the Duncan and Associates, Inc., study and revised fee schedule relies 
upon the best available technical data and the use of sophisticated methodology to 
determine the impacts of development in an effort to establish an appropriate level of 
impact fees based on most recent localized data; and, 

WHEREAS, the Florida Impact Fee Act set forth in Section 163.31801, Florida 
Statutes, requires local governments to provide for accounting and reporting of impact fee 
collections and expenditures. The Act further requires local governments that impose 
impact fees to address infrastructure needs to account for the revenues and expenditures 
of the impact fees in separate accounting funds; and, 

WHEREAS, the Florida Impact Fee Act requires that local governments limit 
administrative charges for the collection of impact fees to actual costs; and, 

WHEREAS, the Act requires that audits of financial statements of local 
governmental entities performed by a certified public accountant pursuant to Section 
218.39, Florida Statutes, and submitted to the Auditor General include an affidavit signed 
by the Chief Financial Officer of the County stating that the county has complied with the 
accounting and reporting requirements of the Act; and, 
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WHEREAS, the Land Development Code Advisory Committee reviewed the 
proposed amendments to the Road Impact Fee Regulations on September 8,2006; and, 

WHEREAS, the Executive Regulatory Oversight Committee reviewed the proposed 
amendments to the Road Impact Fee Regulations on September 13,2006; and, 

WHEREAS, the Lee County Affordable Housing Committee reviewed the proposed 
amendments to the Road Impact Fee Regulations on September 19,2006; and, 

WHEREAS, the Local Planning Agency reviewed the proposed amendments to the 
Road Impact Fee Regulations on September 25, 2006, and found the amendments 
consistent with the Lee Plan. 

NOW, THEREFORE, BE IT ORDAINED by the Board of County Commissioners of 
Lee County, Florida: 

SECTION ONE, AMENDMENT TO LAND DEVELOPMENT CODE, CHAPTER 2, 
ARTICLE VI, DIVISION ONE 

Lee County Land Development Code, Chapter 2, Article VI, Division One, is 
amended to read as follows, with underlined text identifying new language: 

Sec. 2-231. Cornidiance with Florida IrnDact Fee Act 

@ In accordance with the Florida ImDact Fee Act adooted as Dart of ChaDter 163, 
Florida Statutes, the Countv will Drovide for accountina and reportinu of imDact fee 
collections and exDenditures. The Countv will account for the revenues and exoenditures 
of imDact fees that address infrastructure needs in a seDarate accountina fund. 

@J Audits of Countv financial statements that are performed bv a certified Dublic 
accountant in accordance with Florida Statutes. Section 218.39. and submitted to the 
Auditor General, must include an affidavit sianed bv the Chief Financial Officer of the 
Countv confirmins that the Countv has complied with the annual financial audit reDortinq 
reauirements of the Uniform Local Government Financial Manaaement and ReDortinq Act 
and the Florida ImDact Fee Act. 

(cJ 
available. 

& 
costs. 

The calculation of imDact fees must be based on the most recent and localized data 

The administrative charaesforthe collection of impact fees must be limited to actual 
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SECTION TWO. AMENDMENT TO LAND DEVELOPMENT CODE, CHAPTER 2, 
ARTICLE VI. DIVISION TWO 

Lee County Land Development Code, Chapter2, Article VI, Division 2, is amended 
to read as follows, with “strike through” identifying deleted language and “underline“ 
identifying new language: 

Sec. 2-266. Computation of Amount 

(a) At the option of the feepayer, the amount of the roads impact fee may be 
determined by the schedule set forth in this subsection. The reference in the schedule to 
square feet refers to the gross square footage of each floor of a building measured to the 
exterior walls, and not usable, interior, rentable, noncommon or other forms of net square 
footage. The reference in the schedule to mobile homelRV park site refers to the number 
of mobile home or recreational vehicle sites permitted by the applicable final development 
order. 

ROADS IMPACT FEE SCHEDULE 

Land Use TvDe 

Roads lmpacf Fee Due at 700% of 
Acfual Full Cosf 

Unit ,, I I 

Residential 

Single-family residence 

Multiple-family building, duplex, 
townhouse, two-family attached 

Dwelling unit $2+i+B3 

Dwelling unit $2$59~% 

Mobile home/RV park 

Elderly/disabled housing 

Adult Congregate Living facility Dwelling unit $6?&€@ I (ACLF) 

Pad/park site $++&k€B 

Dwellina unit $+€WFM 

Hotellmotel or timeshare I Room/unit 

Roads State 
Roads 

$=.z:.m 

$4.686 1$4.764 

$3.261$3.315 -t- $2.025-  

$6.762 1$6.875 
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Retail Commercial 

Shopping center 

Bank 

Local. I -  Roads 

1,000 sq. ft. $5$%3?% $15,837 

1,000 sq. ft. $@33%33 $25,134 

Car wash, self-service 

Convenience store w/gas sales 

Golf course (open to public) 

Movie theater 

Stall $+$83m$5.262 

Acre $€%He $2.697 

1,000 sq. ft. $-H+%kW $40.305 

1,000 sq. ft. $+-%%€@ $23,220 

Restaurant, standard 1,000 sq. ft. $6S@HEl $20.337 

Officellnstitutional I 
Restaurant, fast food 1,000 sq. ft. rn $44,337 

Office, medical I 1,000 sq. ft. I I $24,126 

Office, general 

Hospital I 1,000 sq. ft. I $3$33%% I$11,736 

.-, .-,or. 1,000 sq. ft. L9U-U. $7.305 

Nursing home 1,000 sq. ft. $4.071 

Day care center I 1,000 sq. ft. I $4+%@3 I $12.840 

Church 

Elementary/secondary school 
(private) 

1 1,000 sq. ft. I $643333 

1,000 sq. ft. $4.575 

Industrial I 
Industrial park or general 
industrial 

Warehouse 

Mini-warehouse 

1,000 sq. ft. M 

1,000 sq. ft. $4.416 

1,000 sq. ft. $508+30 M 

Notes: Unchanged 

(b) Unchanged. 
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$23,607 

20.676 

$7.426 

$24,528 

$1 1,932 

m 
$4.651 

$2.260 

$6.299 1 
1 

$1.6131 
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(c) The fee schedules set forth in section 2-266 were y@ amended in on 
October 2883 24, 2006. The fee schedule in effect prior to October 
24,2006, will remain in effect until close of business Januarv 31,2007 when the new fees 
take effect as follows: 

( 7 )  

km A building permit or mobile home move-on permit or recreational 
vehicle parkdevelopment order application submitted afterBeeemkm 
3;-2ee3 Januarv 31. 2007, or any building permit or mobile home 
move-on permit or development order issued after 
April27,2007, will be subject to the amended impact- 

A building permit or mobile home move-on permit or recreational 
vehicle park development order application submitted on or before 

.+ ,&3 Januarv 31,2007, will be assessed an impact fee 
based upon the fee schedule applicable on f%wemLUI 2, 2033 
Januarv 31, 2007, but only if the building permit or mobile home 
move-on permit or recreational vehicle park development order is 
issued on or b e f o r e W  2,2054 April27,2007. 

.7 on 

e, @J After April 27.2007. +?e the director may accept payment according 
to the fee schedule in effect prior to Januarv 31, 
2007,only if the following conditions are met. The director's decision 
is not subject to appeal under section 34-145 of this code. 

+a. The application for the permit or development order must have 
been DroDerlv submitted and sufficient for review on or before , * <  

.7 or, 
4, ,"E3 Januarv 31,2007; and, 

2k The sole grounds for accepting payment underthis subsection 
will be that a governmental action or failure to act in a timely 
manner caused the issuance of the permit or development 
order to be delayed beyond April27,2007; and, 

3rc. The applicant submits a written request to the director 
specifying the reasons for the request; and, 

4r &. The director's decision must be in writing and it must set forth 
the governmental action or failure to act that caused 
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unnecessary delay in the issuance of the permit or 
development order; and, 

Se. The ability and authority to accept such payments will 
terminate on May 2, 2 3 4  June 30.2007. 

Remainder of Section is not changed. 

SECTION THREE: CONFLICTS OF LAW 

Whenever the requirements or provisions of this Ordinance are in conflict with the 
requirements or provisions of any other lawfully adopted ordinance or statute, the most 
restrictive requirements will apply. 

SECTION FOUR: SEVERABILITY 

It is the Board of County Commissioner’s intent that if any section, subsection, 
clause or provision of this ordinance is deemed invalid or unconstitutional by a court of 
competent jurisdiction, such portion will be considered a separate provision and will not 
affect the remaining provisions of this ordinance. The Board of County Commissioners 
further declares its intent that this ordinance would have been adopted if such invalid or 
unconstitutional provision was not included. 

SECTION FIVE: CODIFICATION AND SCRIVENERS ERRORS 

The Board of County Commissioners intend that this ordinance will be made part 
of the Lee County Code; and that sections of this ordinance can be renumbered or re- 
lettered and that the word “ordinance” can be changed to “section”, “article” or some other 
appropriate word or phrase to accomplish codification, and regardless of whether this 
ordinance is ever codified, the ordinance can be renumbered or re-lettered and 
typographical errors that do not affect the intent can be corrected with the authorization of 
the County Manager, or his designee, without the need for a public hearing. 

SECTION SIX: EFFECTIVE DATE 

The ordinance was adopted on October 24,2006. The new fee schedule will take 
effect in accordance with Section Two of this ordinance. 
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Commissioner made a motion to adopt the foregoing resolution, 
. The vote was as follows: seconded by Commissioner 

Robert P. Janes 
Douglas St. Cerny 
Ray Judah 
Tamrnara Hall 
John Albion 

DONE AND ADOPTED this 24Ih of October 2006. 

ATTEST: 
CHARLIE GREEN, CLERK 

BY: 
Deputy Clerk 

LEE COUNTY 
BOARDOF COUNTY COMMISSIONERS 

BY: 
Tammara Hall, Chairwoman 

DATE: 

Approved as to form by: 

Donna Marie Collins 
County Attorney's Office 
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LEE COUNTY ORDINANCE 06-- 

AN ORDINANCE AMENDING CHAPTER 2 OF THE LEE 
COUNTY LAND DEVELOPMENT CODE, ARTICLE II, 
CONCURRENCY MANAGEMENT SYSTEM, AMENDING 
DEFl N IT1 ONS, CONCURRENCY CERTl FI CATION, 
CONCURRENT DEVELOPMENT ORDERS, GREATER PINE 
ISLAND CONCURRENCY, VESTED RIGHTS, 
CONCURRENCY MANAGEMENT INFORMATION SYSTEM, 
VARIANCES, AND APPEALS; CREATING A DIVISION 2, 
ENTITLED PROPORTIONATE FAIR SHARE PROGRAM, 
PROVIDING FOR PURPOSE AND INTENT, FINDINGS, 
APPL I CAB I L I TY, G E N ERAL REQ U I REM ENTS , 
INTERGOVERNMENTAL COORDINATION, APPLICATION 
PROCESS, DETERMINING PROPORTIONATE FAIR SHARE 
OBLIGATION,  IMPACT FEE CREDIT  FOR 
PROPORTIONATE SHARE MITIGATION, PROPORTIONATE 
FAIR SHARE AGREEMENTS, APPROPRIATION OF FAIR 
SHARE REVENUES, AND CROSS JURISDICTIONAL 
IMPACTS; AND PROVIDING FOR CONFLICTS OF LAW, 
SEVERABILITY, CODIFICATION, SCRIVENERS ERRORS, 
AND AN EFFECTIVE DATE. 

WHEREAS, Lee Plan Objective 37.3. mandates the County to utilize a 
Transportation Concurrency Management System consistent with the requirements of 
Chapter 163.3180 and Rule 9J-5.0055, Florida Administrative Code; and, 

WHEREAS, Lee Countymeasuresconcurrencyon all roadson a roadwaysegment- 
by-segment basis, except for constrained roads and where alternatives are established 
pursuantto Florida Statutes, Section 163.31 80, and Rule 9J-5.0055, Florida Administrative 
Code; and, 

WHEREAS, the County will continue to annually modify roadway conditions and 
available capacity as part of its Concurrency Management Report; and, 

WHEREAS, pursuant to Policy 37.3.3., all proposed development activity, except 
that which affects constrained roads and roads subject to concurrency alternatives, will be 
reviewed against the available capacity identified in the annual Concurrency Management 
Report based on existing conditions; and, 

WHEREAS, Lee Plan Policy 38.1.1. requires the County to maintain an effective 
and fair system of impact fees to ensure development that creates additional impacts on 
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arterial and collector roads and pays an appropriate fair share of the costs to mitigate its 
off-site impacts; and, 

WHEREAS, Lee Plan Objective 95.2. requires the County to maintain a 
Concurrency Management System within the development regulations in accordance with 
Florida Statutes, Section1 63.3202. The Concurrency Management System will ensure that 
no development permits will be issued unless the established regulatory level of service 
requirements are met or will be met, as needed, to serve development; and, 

WHEREAS, Lee Plan Goal 39 requires the County to maintain clear, concise, and 
enforceable development regulations that fully address on-site and off-site development 
impacts and protect and preserve public transportation facilities; and, 

WHEREAS, pursuant to Lee Plan Objective 39.1 ., the County will maintain and 
enforce development regulations to ensure that the impacts of development approvals 
occur concurrently with adequate roads, and to achieve maximum safety, efficiency, and 
cost effectiveness; and, 

WHEREAS, the 2005 amendments to the Florida’s Growth Management Act 
directed local governments to enact ordinances by December 1, 2006, that allow for 
“proportionate share” contributions from developers toward concurrency requirements (see 
Section 163.3180(16), F.S.); and, 

WHEREAS, the intent of the proportionate fair share option is to provide developers 
an opportunity to proceed under certain conditions, notwithstanding the failure of 
transportation concurrency, by contributing their fair share of the costs of improving the 
impacted transportation facility; and, 

WHEREAS, the proportionate fair share requirements will not apply until a 
deficiency is identified through the Concurrency Management System; and, 

WHEREAS, proportionate fair share contributions are not impact fees; rather, the 
contributions are intended as a means to address a specific transportation concurrency 
issue, to wit, a road segment or segments operating below the adopted level of service 
standard; and, 

WHEREAS, the Land Development Code Advisory Committee reviewed the 
proposed amendments to the Proportionate Fair Share Program Regulations on 
September 8, 2006; and, 

WHEREAS, the Executive Regulatory Oversight Committee reviewed the proposed 
amendments to the Proportionate Fair Share Program Regulations on September 13, 
2006; and, 
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WHEREAS, the Local Planning Agency reviewed the proposed amendments to the 
Land Development Code on September 13,2006, and found the amendments consistent 
with the Lee Plan. 

NOW, THEREFORE, BE IT ORDAINED by the Board of County Commissioners of 
Lee County, Florida: 

SECTION TWO: AMENDMENT TO LAND DEVELOPMENT CODE CHAPTER 2, 
ARTICLE II, CONCURRENCY MANAG EM ENT SYSTEM 

The Lee County LDC, Chapter2, Article II, is amended to read asfollows, with strike 
through text identifying language to be deleted and underlined text identifying new 
language: 

CHAPTER 2 -ADMINISTRATION 

ARTICLE II. CONCURRENCY MANAGEMENT SYSTEM 

DIVISION I. CONCURRENCY MANAGEMENT PROVISIONS 

Sec. 2-45. Definitions. 

(a) The following words, terms and phrases, when used in this article, will have the 
meanings ascribed to them in this subsection, except where the context clearly 
indicates a different meaning: 

Board of County Commissioners means the Board of County Commissioners of 
Lee County, Florida, acting in a public meeting. 

Building permit means an official document or certification that authorizes the 
construction, alteration, enlargement, conversion, reconstruction, remodeling, 
rehabilitation, erection, demolition, moving or repair of a building or structure. 

Certificate ofconcurrency compliance means the certification issued by the director 
pursuant to section 2-46(d). This certification means that the director has determined that 
there is or will be sufficient public facilities to serve the development for which a 
development permit has been requested without violating the minimum concurrency 
standards set forth in the Lee Plan. 

Certificate of concurrency exemption means the certification issued by the director 
pursuant to section 2-46(b). This certification means that the director has determined that 
a type of development order, or a specific development order issued for a proposed 
development permit, is exempt from the concurrency levels of service requirements of the 
Lee Plan. The issuance of a certificate of concurrency exemption does not exempt a 
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developer from submission of project data required by the director unless specifically set 
forth in the certificate. Submission of project data assists the county in monitoring 
anticipated impacts on public facilities for the purposes of maintaining an inventory to 
evaluate new requests for development. 

Concurrency certificafe means a certificate of concurrency compliance, a certificate 
of concurrency exemption, a concurrency variance certificate or a conditional certificate of 
concurrency compliance. 

Concurrency variance certificate means the certification issued by the director 
pursuant to section 2-51. This certification means that the director has determined that a 
variance from the strict concurrency requirements of the Lee Plan must be granted with 
respect to a specific development permit to avoid the unconstitutional taking of property 
without due process of law. 

Conditional certificafe of concurrency compliance means a certificate issued by the 
director pursuant to section 2-46(j). This certification means that the director has 
determined that: 

(1) A development permit, which otherwise would violate the minimum 
concurrency requirements of the Lee Plan, can be issued consistent with the 
Lee Plan if certain conditions are attached to the permit: or 

The application for concurrency review is complete but for a particular 
document that can be submitted prior to the issuance of a building permit or 
certificate of occupancy. 

(2) 

Constrained roads means those roadway segments that cannot or will not be 
widened due to community scenic, historic, aesthetic, right-of-way or environmental 
constraints. 

De Minimus TransDortafion lmDacf means an impact created bv a use that would 
not affect more than one percent of the maximum volume at the adopted level of service 
of the affected transportation facilitv as determined bv the County. No impact will be 
considered De Minimus if the impact would exceed the adopted level of service standard 
of an affected desiclnated hurricane evacuation route. 

Developer means any person, including a governmental agency, undertaking any 
development. 

Developmenf means the carrying out of building activity or mining operation, the 
making of any material change in the use or appearance of any structure or land, or the 
dividing of land into three or more parcels. It is intended to have the same meaning given 
in F.S. § 380.04. 
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Development order means any order granting or granting with conditions an 
application for a development permit. 

Development permit means a building permit, subdivision approval, certification or 
variance or other official action of local government having the effect of permitting the 
development of land. This definition conforms to that set forth in F.S. $i 163.3164(7), 
except that it does not include zoning permits, zoning variances, rezoning, special 
exceptions, preliminary plan approvals, and special permits which, by themselves, do not 
permit the development of land. 

Director means the county manager, or any other person designated by the county 
manager to exercise the authority or assume the responsibilities given the director in this 
article. 

Equivalent residential connections means the total number of meter equivalents 
using the methodology of the state public service commission. This term is synonymous 
with the term "equivalent residential units" used by the state public service commission. 

Hearing examiner means an officer appointed by the Board of County 
Commissioners to hear all matters and exercise all duties set out in chapter 34, article II. 

Lee Plan means the county comprehensive plan w4k4thatwas adopted pursuant 
to F.S. ch. 163 on January 31, 1989, and effective March 1, 1989, and all subsequent 
amendments thereto. 

Long term transportation concurrency management system means a financially 
feasible system to ensure that existing deficiencies are corrected within a specified time 
frame and to establish priorities for addressing backlogged facilities in special concurrency 
district or areas. 

Mobile home move-on permit means an official document or certification authorizing 
a purchaser, owner, mover, installer or dealer to move a mobile home onto a particular site. 
It also includes a permit authorizing the tiedown of a park trailer in a mobile home zoning 
district. Mobile homes and park trailers are defined in chapter 34. 

Permanent traffic means the traffic that a development can reasonably be expected 
to generate on a continuing basis upon completion of the development. It does not mean 
the temporary construction traffic. 
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Planned development rezoning means any rezoning to a planned development 
zoning district pursuant to chapter 34. 

Preliminary development order means a preliminary development order issued 
pursuant to Ordinance No. 82-42, as amended. 

Preliminaryplan approval means a type of site plan approval pursuant to chapter 
10 that does not authorize development and to which no concurrency vesting attaches. 
Regulatory standards means the minimum acceptable level of service as set forth in the 
Lee Plan, policy ?!+E3 95.1.3, subsections 1 through 6. 

Administrative Code. 
Rule 9J-5.0055 means the rule and any subpart thereof published in the Florida 

TransDodafion Concurrencv means transDortation facilities needed to serve new 
develoment must be in dace or under actual construction within three vears afterthe local 
government amroves a development Dermit. or its functional eauivalent, that results in 
traffic ueneration. 

Transpodation concurrency exception areas means areas designated under the 
Lee Plan that allow exceptions to the transportation concurrency management requirement 
to promote urban infill development, urban redevelopment, or downtown revitalization. 

Transportation concurrencymanagernenf areas means compact geographic areas 
designated under the Lee Plan with existing or proposed multiple, viable alternative travel 
paths or modes for common trips, which employ the use of an area-wide level of service 
standard and an accommodation and management of traffic congestion for the purpose 
of promoting infill development or redevelopment in a manner that supports more efficient 
mobility alternatives. 

Sec. 246. Concurrency certification. 

(a) Review for compliance with level of service requirements. All applications for fitmi 
development orders and building permits must be reviewed by the director for 
compliance with the level of service requirements set forth in the Lee Plan. 
Exceptions to this provision are development permits that are: 

(1) specifically exempted from concurrency review by countyadministrative code 
AC 13-9: 

(2) 

(3) 

granted pursuant to a concurrency variance certificate under section 2-51; 

a concurrency exemption certificate applies under section 2-49; 
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(4) related to development pursuant to a development order issued under F.S. 
§§ 380.06 and 380.061, and the DRI development order separately provides 
for concurrency compliance and analysis; 

granted pursuant to a developer agreement in effect pursuant to Ordinance 
No. 90-29, as amended, and the development agreement makes separate 
provision for concurrency compliance and analysis; or 

wanted pursuant to a developer’s participation in the Proportionate Fair 
Share Proaram set forth in Division 2 of this Article. 

(5) 

Upon application and payment of the application fee set by the Board of County 
Commissioners by administrative code, the director will determine whether the 
public facilities and services listed in F.S. § 163.3180 needed to support the 
development will be available concurrent with the impacts of that development, or 
whether the development should be exempted from such a determination, either 
because the development will not have an impact on the public facilities and 
services or because the applicant for the development permit has a vested right to 
receive+ a favorable determination of Concurrency. 

Sections (b) through (i) are unchanged. 

0) Issuance of finding upon failure fo qualify for certificafe of concurrency compliance. 

(1) If a proposed development permit fails to qualify for a certificate of 
concurrency compliance under the criteria set forth in subsections (a) 
through (i) of this section, the director will issue a finding that the proposed 
development will meet concurrency requirements if it is subject to the 
condition that the facilities and servicestwkiettthatwill be necessary to serve 
the development will be in place when the impacts of the development occur 
without degrading the level of service of these facilities below the minimum 
level prescribed in the Lee Plan. When no solution can be identified to 
provide for the additional facility capacity required, the certificate will either 
be limited to reflect the then-available facility capacity, or the application will 
be denied. If the director issues &a finding that limited development may 
proceed, to be known as a conditional certificate of concurrency compliance, 

 the 
no further development permits may be issued unless 

additional facilities to serve the further development tm&+e-h & place 
when the impacts of the development occur. 

The conditional certificate of concurrency compliance must identify the 
minimum additions to the then-existing facilities that must be built and 
operating, in addition to planned facilities meeting the criteria set forth in 

. .  . .  . 
- 

(2) 
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subsections (f), (g), (h) and (i) of this section, before further development 
permits will be issued. If a developer proposes to develop in stages or 
phases so that facilities and services needed for each phase will be available 
in accordance with the standards set forth in this article, the director may 
issue a conditional certificate of concurrency compliance that establishes 
related periods of time when additional development permits will be granted 
if the additional facilities, identified by the director as being the minimum 
additions to existing or planned facilities needed to serve each phase, are 
built and operating. 

Development permits issued based on conditional certificates of concurrency 
compliance must specify the next level or levels of permitting that may be 
granted before the condition or conditions of the permit must be satisfied. 

(3) 

(4) The director may also issue a conditional certificate of concurrency 
compliance where the proposed development will meet concurrency 
requirements provided certain documents, not submitted with the initial 
application, are subsequently delivered to the director, or the proposed M 
development order is subject to the review of other county agencies and 
therefore likely to change, thereby requiring further concurrency review. 

(k) Validity of certificates of concurrency compliance and conditional certificates of 
concurrency compliance. Certificates of concurrency compliance and conditional 
certificates of concurrency compliance are valid for three years from the date they 
are issued or for the remaining tenure of the underlying fntsrt development order or 
development permit, whichever is less. 

(I) Validity of development permits. 

(1) Except for building permits, development permits wke4 that have been 
issued based upon a valid certificate of concurrency compliance or a 
conditional certificate of concurrency compliance will be valid for a period of 
three years from the date the certificate was granted or for the mmaf 
remainincl duration of the development permit, whichever is less. This will 
enable the developer to begin the work permitted or to apply for additional 
development permits not inconsistent with the permit issued, using the 
concurrency certificate from the issued permit to satisfy the concurrency 
review requirements for the additional permits. 
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Building permits issued based upon a valid concurrency certificate will be 
valid for the miwtat remaininq duration of the building permit, so long as the 
permit is applied for while the certificate of concurrency compliance or 
conditional certificate of concurrency compliance is valid, the permit 
application is substantially complete, and the building permit is ultimately 
issued in the twtmat ordinary course. The original permit may not be 
extended ' bevond the term of the concurrencv certificate 
without triggering new concurrency review. 

. .  
(3) If a building permit ~ ' is not issued 

within six months of the expiration date of the applicable concurrency 
certificate, a rebuttable presumption will arise that the building permit has 
not been issued within the miwtat ordinary course as that term is used in this 
subsection. 

(m) Director's action nof appealable pursuant to state law. The director's action in 
issuing a concurrency certificate is not a development order whkh that can be 
appealed pursuant to F.S. §163.3215. 

Section (n) is unchanged, 

De Minimus Impact. The Florida Leaislature has found that a de minimus impact 
is consistent with Part II of ChaDter 163. Therefore, the impact of a sinale-family 
home on an existina lot will constitute a de minimus impact on all roadways 
reaardless of the level of deficiencv of the roadwav. 

Other than sinale-familv homes on existina lots, no impact will be de minimus if the 
sum of existina roadwavvolumes and the proiected volumesfrom approved oroiects 
on a transportation facilitvwould exceed 1 10 Dercent ofthe maximum volume at the 
adopted level of service of the affected transportation facilitv. Further, except for 
sinale familv homes on existina lots, no impact will be de minimus if it would exceed 
the adopted level of service standard of anv affected desianated hurricane 
evacuation route. 

Lee Countv will maintain records to ensure that the 110 percent criteria is not 
exceeded. Annuallv, Lee Countv will submit to the State Land Plannina Aaencv a 
summary of the de minimus records alonu with its updated Capital Improvements 
Element. In the event the State Land Plannina Aaencv determines that the 110 
percent criteria has been exceeded, the Countv will be notified of the exceedence 
and no further de minimus exceptions for the applicable roadwav will be aranted 
until the volume is reduced below the 11 0 percent. The Countv will provide proof 
of the reduction to the State Land Plannina Aaencv prior to issuina further de 
minimus exceptions. 
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Sec. 2-47. Concurrent development orders. 

(a) W Q e v e l o p m e n f  orders and amendments or extensions thereto. A request or 
application for a i%at development order, an amendment to a i%at development 
order or an extension of a i%at development order may be accepted by the director, 
the hearing examiner or the Board of County Commissioners prior to issuance of 
a valid concurrency certificate for the exact plan of development for which approval 
is sought. However, no fiftstt development order, #id development order 
amendment or i%at development order extension may be granted for a 
development 
:unless the development in question 
is- review& for compliance with the level of service requirements of 
the Lee Plan. If an amendment to a fiftst development order, already approved for 
concurrency purposes, results in a reduction of anticipated impacts on public 
facilities and services, the director must approve the amendment unless to do so 
would be inconsistent with the Lee Plan. 

. .  

Sections (b) through (d) are unchanged. 

(e) Review ofplanneddevelopment rezoning applications. In addition to the mandatory 
provisions of this article, the director is authorized at the request of staff or the 
applicant, to review planned development rezoning applications. In those cases 
where the director has determined that an approval could lead to excessive impacts 
on public facilities and services needed to support the development, he may issue 
an advisory opinion setting forth the basis of his determination. Approval of a 
development application subject to such an advisory opinion must contain 
conditions to mitigate the identified impacts. Those conditions may include reduction 
of density or intensity, phasing of the project to match its impacts with planned 
expansion of public facilities, required improvements to public facilities, Dayment of 
a Droportionate fair share contribution in accordance with Article II. Division 2, or 
other similar mitigating measures. 

Developmenfs of regional impact. Application for ikaf local development orders on 
property located within a development of regional impact are subject to the 
concurrency levels of service requirements of the Lee Plan unless the DRI is vested 
pursuant to section 2-49(c) or 2-49(d). 

(f) 

Sec. 2-48. Greater Pine Island concurrency. 

Concurrency compliance for property located in Greater Pine Island, as identified 
on the future land use map, will be determined in accordance with the level of service and 
restrictions set forth in Lee Plan policies 14.2.1 and 14.2.2 to the extent the policies provide 
additional restrictions that supplement other provisions of this article. These policies require 
the following: 
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The minimum acceptable level of service standard for Pine Island Road 
between Burnt Store Road and Stringfellow Boulevard is level of service D 
on an annual average peak-hour basis and level of service E on a 
peak-season peak-hour basis using methodologies from the 1985 Highway 
Capacity Manual Special Report 209. This standard will be measured at the 
county's permanent count station on Little Pine Island. 

When traffic on Pine Island Road between Burnt Store Road and Stringfellow 
Boulevard reaches 81 0 peak-hour annual average two-way trips, rezonings 
that increase traffic on Pine Island Road may not be granted. When traffic 
on Pine Island Road between Burnt Store Road and Stringfellow Boulevard 
reaches 910 peak-hour annual average two-way trips, residential 
development orders (pursuant to chapter IO) will not be granted unless 
measures to maintain the adopted level of service can be included as a 
condition of the development order. The effect of this restriction on 
residential densitv must not be more severe than restrictina densitv to 
one-third the maximum densitv otherwise allowed on that Prooertv. 

Sec. 2-49. Vested rights. 

Sections (a) and (b) are unchanged. 

(c) Persons owning DRI development orders issued prior to March 1,1989, are vested 
to complete developments in accordance with the specific provisions of those 
development orders, including mitigation of all impacts, without having to comply 
with the concurrency levels of service requirements of the Lee Plan, regardless of 
whether they have commenced development or have continued in good faith. The 
vested status of these DRI development orders will terminate on the 
expiration/termination date of the DRI development order. 

A determination of vesting pursuant to this subsection does not exempt a 
developer from submission of project data required by the director. 
Submission of project data assists the county in monitoring impacts on 
infrastructure as development progresses. 

Development orders vested pursuant to this subsection amended on 
or after March 1, 1989, will be subject to all concurrency requirements on 
those portions of the development changed. However, if an amendment to 
a DRI development order vested pursuant to this subsection results in a 
reduction of anticipated impacts on public facilities and services, the director, 
in his discretion, may find that the proposed amendment does not impair the 
overall vested status of the development. 
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(3) Notwithstanding 2-49(c)2., DRI development orders vested pursuant to this 
subsection, subsequently amended to extend the build out or termination 
dates by seven or more years from the original dates, will be subject to all 
concurrency level of service requirements of the Lee Plan. The amendment 
to the DRI development orderto extend the expiration/termination date must 
be final prior to the expiration or termination date set forth in the 
development order. 

(d) DRl's approved subsequent to March 1, 1989, may be vested to complete 
development in accordance with the terms of the development of regional impact 
development order for 10 years under the following circumstances: 

(1) The transportation mitigation assessment amount has been determined by 
the Board of County Commissioners based on recommendations by County 
staff. 

(2) The developer agrees to pay the full transportation mitigation assessment 
amount in advance through a time-certain schedule specified in a local 
government development agreement, which must be executed within 98180 
days of DRI development order approval. This assessment amount can 
represent either road impact fees or the proportionate share assessment, 
whichever is higher. 

(3) The DRI development order expressly provides for vesting from the level of 
service standards set forth in the Lee Plan and provides limitations on 
changes to the project development parameters to maintain the validity of the 
traffic impact assumptions. 

A DRI development order that complies with the conditions set forth above will be 
vested from concurrency for ten years without extensions. Subsequent requests to 
extend the phase end and buildout dates of the DRI will not automatically extend 
the vested status. 

DRl's that start development under the terms of a Preliminary Development 
Agreement pursuant to Chapter 380, F.S., will be subject to concurrency level of 
service requirements of the Lee Plan until the mitigation analysis is complete and 
the developer provides for the payment of the full transportation mitigation 
assessment as set forth above. 

Failure to pay the transportation mitigation assessment in accordance with the DRI 
development order conditions and the local government development agreement 
will result in further development order applications pursuant to the DRI to be 
subject to the level of service standards set forth in the Lee Plan. 
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(e) Persons owning county development orders, excluding development orders 
described in subsection (c) of this section, issued before March 1, 1989, will be 
vested to complete their developments in accordance with the terms of their 
development orders as approved in writing or shown on accompanying plans 
without having to comply with the concurrency level of service requirements of the 
Lee Plan, provided development has commenced prior to September 1,1989, and 
has continued in good faith. A determination of vesting pursuant to this subsection 
does not exempt a developer from submission of project data required by the 
director. Submission of project data assists the county in monitoring impacts on 
infrastructure as development progresses. 

Any development order vested pursuant to this subsection w++ei+s amended on or 
after March 1,1989, is subject to full concurrency requirements as to those portions 
of the development approved or changed. However, if an amendment to a 
development order vested pursuant to this subsection results in a reduction of 
anticipated impacts on public facilities and services, the director, in his discretion, 
may find that the proposed amendment does not impair the overall vested status 
of the development. 

Secfions (0 and (g) are unchanged. 

(h) Excepting development orders described in subsection (c) of this section, a 
determination of vested rights is valid for a period equal to the original maximum 
possible duration of a ftftstt development order, but without extensions. The Board 
of County Commissioners may not grant the extension of a ftftstt development order 
absent review by the director and a finding of concurrency eligibility. 

Secfion (i) is unchanged. 

Sec. 2-50. Concurrency management information system. 

Secfions (a) through (c) are unchanged. 
a The directorwill maintain records to ensure the 11 0 Dercent criteria is not exceeded. 

Those records will be submitted to the State Land Plannina Aaencv annuallv in 
accordance with Sec. 2-46(0) and Florida Statutes, Sec.163.3180(6). 

Sec. 2-51. Variances. 

(a) To provide for a reasonable economic use of land in those rare instances where a 
strict application of the concurrency requirements of this article would constitute an 
unconstitutional taking of property without due process of law, the director may 
issue a concurrency variance certificate. This certificate may be issued only if the 
director finds all of the following circumstances to be true: 
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(1) There are not sufficient facilities available to serve the development without 
violating the minimum concurrency requirements of this article; 

The proiect is not a candidate for participation in the Transportation 
Proportionate Fair Share Procram described in this chapter; 

QJ 

@)& No reasonable economic use can be made of the property unless a 
development permit is issued; 

f3)@ No reasonable economic use can be made of the property by conditioning 
the development permit upon sufficient facilities becoming available, as 
provided for in this article; and 

The request to vary from the concurrency requirements of this article is the 
minimum variance that would allow any reasonable economic use of the 
property in question. 

The director may require the applicant to substantiate the circumstances set forth 
in subsections (a)(2) through (4) m of this section by submitting a report prepared 
by a professional appraiser. Upon verifying the existence of each of the 
circumstances set forth in subsections (a)(2) through (4) (5J of this section, the 
director may issue a concurrencyvariance certificate with the conditions he believes 
are reasonably necessary to protect the public health, safety and welfare and give 
effect to the purpose of this article while allowing the minimum reasonable use 
necessary to meet constitutional requirements. If the director has reason to question 
the truth of the circumstances as set forth in the appraiser's report, the director may 
hire an independent professional appraiser to verify whether reasonable economic 
use can be made of the property without the issuance of the permit requested by 
the applicant. Where the reports of the individual appraisers are inconsistent, the 
Board of County Commissioners will decide which appraiser's report will establish 
the minimum reasonable use of the property. 

Development orders thakwe issued based upon a concurrency variance certificate 
s k l i  must be consistent with, and incorporate all of the conditions placed on the 
certificate. 

Concurrency variance certificates are valid for the lesser of three years from the 
date of issuance or the normal duration of the development permit. 

Except for building permits, development permits wlkiek k e e k e ~ ~  issued based 
upon a valid concurrency variance certificate shlt be valid for the period of 
three years from the date when the permit is granted or the normal duration of the 
development permit, whichever is less, thereby enabling the developer to begin the 
work permitted or to apply for additional development permits not inconsistent with 
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the permit issued, using the concurrency certificate from the issued permit to satisfy 
the concurrency review requirements for 4ttett additional permits. 

Building permits issued based upon a valid concurrency variance certificate are 
valid forthe normal duration of the building permit; however, the original permit may 
not be extended more than twice without triggering new concurrency review. 

The director's action in issuing a concurrency variance certificate is not a 
development order that can be appealed pursuant to F.S. § 163.3125. 

(e) 

Sec. 2-52. Appeals. 

Except for challenges to development orders controlled by the provisions of F.S. § 
163.3215, arty decisions made by the director in the course of administering this article 
may be appealed in accordance with those procedures set forth in chapter 34 for appeals 
of administrative decisions. In cases of challenges to development orders controlled by . .  I '  r "  
F.S. § 163.3215, no suit . .  

0 =q.l ;f4-f; may be 
to the complaint has become final by virtue of its having been issued by the director or by 
virtue of its having been ordered by the county hearing examiner on an appeal reversing 
the director's denial of the development permit, or by the Board of County Commissioners 
in cases where the board has granted planned development zoning or an extension of a 
development order. Once a development order has been granted, the provisions of F.S. 
$3 163.321 5 will be the sole means of challenging the approval or denial of a development 
order, as that term is defined in F.S. § 163.3164(6), when the approval of the development 
order is alleged to be inconsistent with the Lee Plan. An action brought pursuant to F.S. 
Cj 163.3215 will be limited exclusively to the issue of comprehensive plan consistency. 

Secs. 2-56 -- 2.65. Reserved 

DIVISION 2. PROPORTIONATE FAIR-SHARE PROGRAM 

Sec. 2-66. PurDose and Intent. 

The purpose of this Division is to establish a method wherebv the impacts of 
development on transportation facilities can be mitiaated bv the cooperative efforts of the 
public and private sectors, to be known as the Proportionate Fair-Share Proaram, as 
required bv and in a manner consistent with 6163.3180(16), F.S. 

Sec. 2-67. Findinas. 

Transportation capacity is a commoditv that has a value to both the Dublic and 
private sectors. 
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The Lee Countv Proportionate Fair-Share Proaram: 

c3 
Sec. 2-68. 

Provides a method bv which the impacts of development on transportation 
facilities can be mitiuated bv the cooperative efforts of the public and private 
sectors; 

Provides a means by which developers may proceed under certain 
conditions, notwithstandinu the failure of transportation concurrency. by 
contributinu their proportionate fair-share of the cost to improvekonstruct a 
transportation facilitv; 

Maximizes the use of public funds for adeauate transportation facilities to 
serve future arowth. and mav. in certain circumstances, allow the Countv to 
expedite transportation improvements bv supplementinu funds currently 
allocated for transportation improvements in the Capital Improvement 
Element; 

Is consistentwith 6163.318011 6). F.S.. and SUppOrtSthe policies underGoals 
37 and 38 in the Lee Plan: and. 

Works within the Countv’s existinu concurrencv manaaement svstem. 

Amlicabilitv. 

The Proportionate Fair-Share Proaram applies to all developments in 
unincorporated Lee Countv that have been notified of a lack of capacitv to satisfy 
transportation concurrencv on a transportation facility in the Countv Concurrency 
Manauement Svstem. includinu transportation facilities maintained bv FDOT or another 
jurisdiction that are relied upon for concurrencv determinations, pursuant to the 
reauirements of Section 2-69. The Proportionate Fair-Share Prourarn is not available to 
developments of reaional impact 1DRls) usina proportionate fair-share under 
§163.3180112l F.S.. or to develoDments exempted from concurrency as provided in 2- 

Sec. 2-69. General Reauirements. 

&.) A developer mav choose to satisfv the transportation concurrency reauirements of 
the Countv bv makina a proportionate fair-share contribution, pursuant to the 
followinu reauirements: 

The proposed development is consistent with the Lee Plan and applicable 
land develoment reaulations: and, 
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121 The five-vear schedule of capital improvements in the Countv Capital 
Improvement Element (CIE) or the lona-term schedule of capital 
improvements for an adopted lona-term concurrency manauement svstem 
includes a transportation improvementfs) that. upon completion. will mitiaate 
additional traffic aenerated by the proposed development. If the County 
transportation concurrency manaaement svstem indicates that the capacity 
of the improvement has been consumed bv the vested trips of previously 
approved development. then the provisions of 2-69(2) awlv. 

Commentarv: Pursuant to 6163.3180(16) (b) I, F.S., the transportation improvement in 
section (1) (b) above mav be a proarammed capital improvement that enhances the 
capacitv of the transportation svstem to accommodate the impacts of development. For 
example, this mav involve widenina and/or reconstructina a roadwav or where the primay 
roadwav is constrained or widening is no lonaer desired. this could involve creatina new 
reliever roadwavs. new network additions. new transit capital facilities (ea., bus rapid 
transit corridor). or other major mobilifv improvements. such as expansion of bus fleets to 
increase service freauencv. Local aovernments mav. at their discretion. wish to make 
short-term operational improvements in advance of the capacitvproiect. If the capacitv of 
the planned improvement is fullv committed, or there is no eliaible oroiect in an adopted 
work proqram. a developer could potentiallv still participate at the discretion of the local 
aovernment pursuant to 2-69(2) below. 

@ The Countv may choose to allow a developer to satisfv transportation concurrency 
for a deficient road seament throuah the Proportionate Fair-Share Proaram by 
contributina to an imDrovement that is not contained in the five-vear schedule of 
capital improvements in the Caoital Improvement Element or a lona-term schedule 
of capital improvements for an adopted lona-term concurrency manaaement svstem 
but which. upon comDletion. will satisfv the reauirements of the County 
Transportation Concurrencv Manaaement Svstem. where the followina applv: 

(IJ The Countv conducts an advertised public hearina to consider the 
proDortionate fair share aareement and CorresDondina future chanaes to the 
five-vear CIP: and. 

The Countv adopts. bv resolution or ordinance. a commitment to add the 
improvement to the 5-vear schedule of caDital improvements in the Capital 
Improvement Element (CIEI no later than the next reaularlv scheduled 
update. To aualifv for consideration under this section, the proposed 
improvement must be reviewed bv the Board and determined to be 
financiallvfeasible pursuant to 6163.3180(16) Ib) 1, F.S.. consistent with the 
Lee Plan. and in compliance with the provisions of this Article. Financial 
feasibilitv means that additional contributions, Davments or fundina sources 
are reasonablv anticipated durina a period not to exceed 10 years to fully 
mitiaate impacts on the transportation facilities. 
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@ If the funds allocated for the 5-vear schedule of capital improvements in the County 
CIE are insufficient to fully fund construction of a transportation improvement 
required by the concurrencv manaaement svstem, the Countv mav still enter into 
a bindina proportionate fair-share aareement with a developer authorizing 
construction of that amount of development on which the proportionate fair-share 
is calculated, if in the opinion of Lee Countv DOT. the proposed proportionate 
fair-share amount is sufficient to pay for one or more improvements that will, by 
itself or in combination with other committed contributions, sianificantlv benefit the 
transportation svstem. To aualifv for consideration underthis section, the proposed 
improvement must be contained in an adopted short- or lona ranae countv plan or 
proaram. MPO. FDOT or local or reaional transit aaencv. Proposed improvements 
not reflected in an adopted plan or improvement proaram but that would sianificantlv 
reduce access problems and conaestion or trips on a major corridor, such as new 
roads, service roads, or improved network development and connectivitv. mav be 
considered at the discretion of the Board. The improvements funded bv the 
proportionate fair-share component must be adopted into the 5-vear capital 
improvements schedule for the Lee Plan in the next annual capital improvement 
element update. 

Anv improvement proiect proposed to meet the developer's fair-share obliaation 
must meet the Countv desian standards for locally maintained roadways and those 
of the FDOT for the state hiahwav system. 

Sec. 2-70. lnterqovernrnental Coordination. 

Pursuant to policies in the lnteraovernmental Coordination Element of the Lee Plan and 
applicable policies in the Southwest Florida Reaional Plannina Council's Strateaic Reaional 
Policv Plan, the Countv will coordinate with affected iurisdictions, includina FDOT. 
reaardina mitiaation to impacted facilities not under the iurisdiction of the Countv receiving 
the application for proportionate fair-share mitiaation. An interlocal aareement mav be 
established with other affected iurisdictions for this purpose. 

Sec. 2-71 Application Process. 

@ Upon notification of a lack of capacitv to satisfv transportation concurrencv. the 
Countv must also notifv the aDDlicant/develoDer in writina of the opportunity to 
satisfv transportation concurrencv in accordance with the reauirements for the 
proportionate share proaram set forth in Section 2-69. 

@) Prior to submittina an application for a DroDortionate fair-share aareement. the 
aDplicant must attend a we-application meetina with the Countv Attorney and 
Directors of Plannina and Lee Countv DOT to discuss eliaibilitv. application 
submittal reauirements, potential mitiaation options. and related issues. If the 
impacted facility is on the Strateaic lntermodal Svstem (SIS), then the applicant 
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must notifv and invite the Florida Department of Transportation (FDOT) to 
participate in the we-application meetina. 

Eliaible applicants must submit an application to the County that includes an 
application fee set forth in the fee manual and the followina: 

@J 

Name, address and phone number of owner(s). developer and aaent; 

Property location, includina parcel identification numbers: 

Leaal description and survev of propertv; 

Project description, includina tvpe, intensitv and amount of development; 

Proposed phasina schedule, if applicable; 

Description of reauested proportionate fair-share mitiaation method: 

CODV of concurrencv application; 

Copy of the proiect's Traffic Impact Statement (TIS); and, 

Location map depictinq the site and affected road network. 

The Director or the desianee will review the application and certify that the 
application is sufficient and complete within 20 business davs. If an application is 
determined to be insufficient, incomplete or inconsistent with the aeneral 
requirements of the Proportionate Fair-Share Proaram as indicated in Section 2-69, 
then the Countv will notifv the applicant in writina of the reasons for such 
deficiencies within 20 business davs of submittal of the application. If the 
deficiencies are not remedied bv the applicant within 20 business davs of receipt of 
the written notification, then the amlication will be deemed abandoned. The 
Director may, in his discretion, arant a one-time extension not to exceed 60 
calendar davs. 

Pursuant to 8163.3180(16\ ( e l  F.S.. oroposed proportionate fair-share mitiaation 
for development impacts to facilities on the SIS reauires the aareement of the 
Florida Department of Transportation (FDOT). If an SIS facilitv is proposed for 
proportionate share mitiaation. the applicant must submit a CODV of the executed 
aareement between the applicant and the FDOT for inclusion in the proportionate 
fair-share aareement. 

When an application is deemed sufficient. complete. and eliaible. the Countv will 
advise the atmlicant in writina. The Countv Attornev will prepare a proportionate 

& 
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fair-share obliaation and bindina aqreement. A drafl aareement will be delivered 
to the aporopriate parties for review. includina a CODV to the FDOT for proposed 
prooortionate fair-share mitiaation on SIS facilities, no later than 60 calendar davs 
from the date the applicant received the notification of a sufficient application and 
no fewer than 14 calendar davs prior to the Eked meetina when the aareement will 
be considered. 

a The Countv will notifv the apolicant reqardina the date the aareement will be 
considered for final approval bv the Board. No proportionate fair-share aareement 
will be effective until aoproved bv the Commission, or pursuant to staff approval for 
agreements below a certain dollar amount. 

Sec. 2-72. 

@iJ 

Determinincl ProDortionate Fair-Share Obliclation. 

Proportionate fair-share mitiaation for concurrencv impacts may include. without 
limitation. separatelv or collectivelv. private funds, contributions of land. and 
construction and contribution of facilities. 

A development is not required to Dav more than its proportionate fair-share unless 
the road impact fee obliaation under the adopted fee schedule exceeds the 
proportionate fair share mitiaation of the proiect. The fair market value of the 
proportionate fair-share mitiaation forthe impacted facilitieswill not differ reaardless 
of the form of the mitiaation. 

The methodoloav that will be used to calculate an applicant‘s proportionate 
fair-share obliaation is stated in Section 163.3180 (12). F. S., as follows: 

@J 

@ 

“The cumulative number of trios from the DrODOSed development expected 
to reach roadwavs durina peak hours from the comDlete build out of a staae 
or phase divided bv the chanae in the peak hour maximum service volume 
/MSW of roadwavs resultina from construction of an improvement necessary 
to maintain the adopted LOS. multiplied bv the construction cost, at the time 
of developer oavment, of the improvement necessarv to maintain the 
adooted LOS.” 

- OR 

Proportionate Fair-Share = Yl(Development Trips,) I (SV Increase.ll x Cost, 

(Note: In the context of the formula. the term “cumu1ative”does not include a previouslv 
approved staue or phase of a development.) 

Where: 
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Development Trips: Those trips from the staae or phase of development 
under review that are assianed to roadwav seament “i” 
and have triaaered a deficiencv per the concurrency 
manaaement svstem; 
Service volume increase provided bv the eliclible 
improvement to roadwav seament ‘7’’ per section 2-69; 

SV Increase,= 

cost, = Adiusted cost of the improvement to seament ‘7’’. Cost includes 
all improvements and associated costs, such as desian, 
riaht-of-wav acauisition. planning. enaineerinq. inspection, and 
phvsical development costs directlv associated with 
construction at the anticipated cost in the year it will be incurred. 

Commentaw: Under the definition of “development trips,” onlv those trips that triuaer a 
concurrencv deficiencv would be included in the propoitionate fair-share calculation. 

a For the purposes of determinina proportionate fair-share obliaations. the Countv will 
determine improvement costs based upon the actual cost of the improvement as 
reflected in the Capital Improvement Element, the MPO/Transportation Improvement 
proaram. or the FDOT Work Proaram. Where this information is not available. 
improvement cost will be determined bv the Lee Countv Department of 
Transportation usina one of the followina methods: 

(IJ An analysis bv the Countv or appropriate entitv of costs bv cross section tvpe 
that incorporates data from recent proiects and is updated annually and 
approved bv the Commission. In order to accommodate increases in 
construction material costs, proiect costs will be adiusted bv an inflation 
factor: or 

The most recent issue of FDOT Transportation Costs, as adiusted based 
upon the tvpe of cross-section (urban or rural); locallv available data from 
recent proiects on acauisition. drainaae and utilitv costs: and sianificant 
chanaes in the cost of materials due to unforeseeable events. Cost estimates 
for state road improvements not included in the adopted FDOT Work Proaram 
will be determined usina this method in coordination with the FDOT District. 

An enaineer’s certified cost estimate provided bv the applicant and acceDted 
bv the Director of Lee Countv DOT. 

a 

(eJ If the Countv accepts a road improvement proiect proposed bv the applicant. then 
the value of the improvement will be determined consistent with the method provided 
for in Article VI. Division 2 (Roads Impact Fee). Section 2-275(3)(a). If the value of 
the road improvement proposed bv the applicant is more than the Countv’s estimate 
total proportionate fair share obliaation for the develoDment, then the Countv will 
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issue road impact fee credits for the difference when the improvement is complete 
and accepted by the Countv. 

If the Countv accepts riaht-of-wav dedication as the proportionate fair-share 
pavment. credit for the dedication of the non-site related riaht-of-wav will be valued 
consistent with the method provided for in Article VI. Division 2 (Roads Impact FeeL 
Section 2-275(3)(b). If the estimated value of the riaht-of-wav dedication proposed 
bv the applicant (based on a Countv approved appraisal) is more than the Countv's 
estimated total DroDortionate fair share obliuation for the development. then the 
Countv will issue road impact fee credits for the difference. 

Ifl 

Sec. 2-73. 

@.) 

Impact Fee Credit for Proportionate Fair-Share Mitiaation. 

Proportionate fair-share mitiaation will be applied as a credit aaainst road impact 
fees assessed to the proiect. 

Impact fee credits for the proportionate fair-share contribution will be determined 
when the transportation impact fee obliaation is calculated for the proposed 
development. If the developer's proportionate fair-share obliaation is less than the 
development's anticipated road impact fee for the specific staae or phase of 
development under review, then the developer or its successor must Day the 
remainina impact fee amount to the Countv in accordance with the aovernina fee 
schedule at the time of permittina. 

@) 

&) The proportionate fair-share obliaation is intended to rnitiaate the transportation 
impacts of a proposed development at a specific location. Road impact fee credit 
based upon proportionate fair-share contributions for a proposed development 
cannot be transferred to another district unless the road improvement will provide 
relief in an adiacent district. 

Sec. 2-74. Proportionate Fair-Share Aareements. 

@.) Upon execution of a proportionate fair-share aareement (Aareement) the applicant 
will receive a Countv certificate of concurrencv approval. If the applicant fails to 
amlv for a development permit within three vears of the execution of the Aareement, 
then the Aareement will be considered null and void, and the applicant must reapply 
for a concurrency certificate. Once paid, proportionate share Davments and impact 
fees are not refundable. 

@) Payment ofthe proportionate fair-share contribution is non refundable and due in full 
within 60 davs of execution of the Aareement, or prior to the issuance of the first 
development order, whichever occurs first. If the pavment is not made in the time 
frame stated above, then the proportionate share cost will be recalculated and a new 
aareement must be executed. 
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Dedication of necessarv right-of-wav for facilitv improvements pursuant to a 
proportionate fair-share aureement must be completed prior to issuance of the 
development order. 

Reauested chancres to a development proiect subsequent to a development order 
may be subiect to additional proportionate fair-share contributions to the extent the 
chanqe would uenerate additional traffic that would rewire miticlation. 

Applicants mav submit a letter to withdraw from the proportionate fair-share 
aureement prior to the execution of the Aareement. The application fee and any 
associated advertisinu costs to the Countv will be non refundable. 

The Countv may enter into proportionate fair-share aareements for selected corridor 
improvements to facilitate collaboration amona multiple applicants on improvements 
to a shared transportation facilitv. 

Sec. 2-75. 

@ 

Apwopriation of Fair-Share Revenues. 

The Countv will deposit proportionate fair-share revenues in the appropriate proiect 
account for fundinu of scheduled improvements in the Countv Capital Improvement 
Element, or as otherwise established in the terms of the proportionate fair-share 
aureement. At the discretion of the Countv. proportionate fair-share revenues may 
be used for operational improvements prior to construction of the capacity proiect 
from which the proportionate fair-share revenues were derived. Proportionate 
fair-share revenues mav also be used as the 50% local match for fundinu under the 
FDOT TRIP. 

If a scheduled facilitv improvement is removed from the Capital Improvement 
Element, then the revenues collected for its construction mav be applied toward the 
construction of another improvement within that same corridor or sector that would 
mitiuate the impacts of development pursuant to the reuuirements of Section 2-69. 

Where an impacted reaional facilitv has been desiunated as a reaionallv sianificant 
transportation facilitv in an adopted reaional transportation plan as provided in 
Section 339.1 55. F.S., the Countv mavcoordinate with other impacted iurisdictions 
and auencies to amlv proportionate fair-share contributions and public contributions 
to seek fundinu for improvina the impacted reaional facilitv under the FDOT TRIP. 
The coordination must be ratified bv the Countv throuuh an interlocal aureement 
establishina a Procedure for earmarkina the developer contributionsforthe purpose 
of improvinu the impacted reuional facilitv. 

(bJ 

fd 
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Sec. 2-76. Cross Jurisdictional Impacts. 

Commentaw: This section provides a concept to advance interaovernmental coordination 
obiectives in local aovernment comprehensive plans and applicable policies in adopted 
reaional plans. It provides an opportunitvfor a local qovernment to address the impacts of 
a proposed development in an adiacent local qovernment that is at or near its border. It is 
intended as a means of manaqina development on a reaional thorouahfare. and not for 
application to minor roadwavs. A reaional transportation facilitv in this context would most 
likely be an arterial roadwav. but could be a maior collector roadwav that is planned for 
expansion and reclassification as an arterial. To aDpIv this method, each Darticipatina local 
aovernment must first enter an interlocal aqreement to incorporate the provision into their 
respective land development reaulations. The permittina local aovernment would use the 
methodoloqv in this section to determine whether a siqnificant impact mav occur across its 
border and offer its neiahbor an opportunitv to evaluate the proposed development to 
determine if it would exceed their adopted LOS standards for concurrencv. Where the 
proposed development would triaaer a concurrency failure on the neiqhborina local 
government‘s roadwav. that local aovernment would use the proportionate fair-share 
methodoloqv to determine the applicant‘s obliaation. In this situation, the amlicant would 
need to provide a proportionate fair-share contribution to the adiacent local aovernment that 
experiences a concurrencv deficiency. as well as to the permittina local aovernment. 

In the interest of interaovernmental coordination and to reflect the shared 
responsibilities for manaaina development and concurrency, the Countv mav enter 
an aqreement with one or more adiacent local aovernments to address cross 
jurisdictional impacts of development on reaional transDortation facilities. The 
aqreement must provide for aDDlication of the methodoloqv in this section to 
address the cross iurisdictional transportation impacts of development. 

A development application submitted to the Countv subiect to a transportation 
concurrencv determination meetina all of the followina criteria will be subiect to this 
section: 

111 All or part of the proposed development is located within 5 milefsl of the area 
which is under the iurisdiction. for transportation concurrencv. of an adiacent 
local aovernment: and 

Usina its own concurrencv analysis procedures. the Countv concludes that 
the additional traffic from the proDosed development would use [five percent 
or more of the adopted peak hour LOS maximum service volume1 of a 
reqional transportation facilitv within the concurrency iurisdiction of the 
adiacent local aovernment (“impacted reaional facilitv”): and 
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& The impacted reaional facilitv is proiected to be operatina below the level of 
service standard, adopted bv the adiacent local aovernment. when the traffic 
from the proposed development is included. 

@ Upon identification of an impacted reaional facilitv pursuant to subsection 2(a)- (cz 
the Countv will notifv the applicant and the affected adiacent local aovernment in 
writina of the opportunitv to derive an additional proportionate fair-share 
contribution, based on the proiected impacts of the DroDosed development on the 
impacted adiacent facilitv. 

111 The adiacent local aovernment has UD to 90 davs in which to notifv the 
Countv of a DrODOSed specific proportionate fair-share obliaation. and the 
intended use of the funds when received. The adiacent local aovernment 
must provide reasonable iustification that both the amount of the pavment and 
its intended use complv with the requirements of Section 163.3180(16). F.S. 
If the adiacent local aovernment declines proportionate fair-share mitiaation 
underthis section, then the provisions of this section would not applvand the 
amlicant would be subiect only to the proportionate fair share reauirements 
of the Countv. 

If the subiect application is subseauentlv aDproved bv the Countv. the 
approval will include a condition that the applicant provides. prior to the 
issuance of buildina permits covered bv that application, evidence that the 
proportionate fair-share obliaation to the adiacent local aovernment has been 
satisfied. The Countv may reauire the adiacent local aovernment to declare, 
in a resolution. ordinance. or eauivalent document, its intent for the use of the 
concurrencv funds to be paid bv the applicant. 

(2J 

SECTION THREE: CONFLICTS OF LAW 

Whenever the requirements or provisions of this Ordinance are in conflict with the 
requirements or provisions of any other lawfully adopted ordinance or statute, the most 
restrictive requirements will apply. 

SECTION FOUR: SEVERABILITY 

It is the Board of County Commissioner's intent that if any section, subsection, 
clause or provision of this ordinance is deemed invalid or unconstitutional by a court of 
competent jurisdiction, such portion will be considered a separate provision and will not 
affect the remaining provisions of this ordinance. The Board of County Commissioners 
further declares its intent that this ordinance would have been adopted if such invalid or 
unconstitutional provision was not included. 

SECTION FIVE: CODIFICATION AND SCRIVENER'S ERRORS 
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The Board of County Commissioners intend that this ordinance will be made part 
of the Lee County Code; and that sections of this ordinance can be renumbered or 
relettered and that the word “ordinance” can be changed to “section”, “article” or some other 
appropriate word or phrase to accomplish codification, and regardless of whether this 
ordinance is ever codified, the ordinance can be renumbered or relettered and typographical 
errors that do not affect the intent can be corrected with the authorization of the County 
Manager, or his designee, without the need for a public hearing. 

SECTION SIX: EFFECTIVE DATE 

The ordinance will take effect on December 1,2006. 

Commissioner made a motion to adopt the foregoing resolution, seconded by 
Commissioner . The vote was as follows: 

Robert P. Janes 
Douglas St. Cerny 
Ray Judah 
Tammara Hall 
John Albion 

DONE AND ADOPTED this ~ of 2006. 

ATTEST: LEE COUNTY 
CHARLIE GREEN, CLERK BOARD OF COUNTY COMMISSIONERS 

BY: BY: 
Deputy Clerk Tammara Hall, Chairwoman 

DATE: 

Approved as to form by: 

Donna Marie Collins 
County Attorney’s Office 
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COMMITTEE REVIEW CHART FOR PROPOSED AMENDMENTS 
CONCURRENCYMANAGEMENTORDINANCEANDTHE 

PROPORTIONATE FAIR SHARE PROGRAM 

Land Development Code 
Advisory Committee 
9/8/06 

Executive Regulatory 
Oversight Committee 
911 3/06 

Local Planning Agency 
10/23/06 

Recommended adoption of proposed amendments to 
Land Development Code. Discussion suggested the 
need for an administrative code to implement proposed 
Land Development Code Section 2-72(4Yc). 

~ 

Recommended adoption of proposed amendments. 7-0 
(Kinsey-Roeder). 
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LEE COUNTY, FLORIDA 

PROPOSED COUNTY ORDINANCE 
FINANCIAL & ADMINISTRATIVE IMPACT STATEMENT 

NAME OF ORDINANCE: Proportionate Fair Share Program ' 

I. DESCRIPTION OF ORDINANCE 

A. Statement of Purpose 

Revise Chapter 2, Article 11, of the Lee County Land Development Code, to 
incorporate regulations establishing a method whereby the impacts of 
development on transportation facilities can be mitigated by the cooperative 
efforts of the public and private sector as required by, and consistent with, 
Section 163.3180(16), Florida Statutes. 

B. Narrative Summary of Ordinance (Several Sentence Summary) 

The proposed ordinance allows private developers unable to achieve 
concurrency based on existing road conditions and improvements 
planned in the first three years of the CIP to enter into an agreement 
with the County that would allow development to proceed under certain 
conditions by the payment of the project's proportionate fair share cost 
to improve or construct a transportation facility. 

Principal Division(s) or Department(s) Affected (List) 

Department of Community Development 

C. 
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LEE COUNTY, FLORIDA 
FINANCIAL & ADMINISTRATIVE IMPACT STATEMENT 

PROPOSED COUNTY ORDINANCE: 
LDC Amendment to Concurrency Management System and 

Adoption of Proportionate Fair Share Program 

- II. FISCAL IMPACT ON COUNTY AGENCIES/COUNTY FUNDS. 

. A. What isestimated Demand? (Develop Indicators) N/A 

B. What is estimated Workload? (Develop Indicators) 

C. What are estimated costs? 

N/A 

1st Year $'s 
Existing New Existing New 

2nd Year $'s 

Personnel 

Fringe 

Operating 

Capital Outlay 

N/A NIA 

Total 

D. List the anticipated revenues to cover costs identified in II., C., above. If afee is to 
be charged, answer the following: 

1. What is the basis (rationale) for the fee? N/A 

2. Do the anticipated fees cover the full cost of operation? If not, what percentage 
of the costs are covered? 

N/A 

E. Give a brief narrative analysis of the information contained in II., A. through D., 

Florida law requires that all local governments supplement their existing Concurrency 
Management System by adopting a Proportionate Fair Share Program by December 1, 
2006. The Proportionate Fair Share Program allows developers whose proposed project 
cannot meet transportation concurrency to proceed with development after entering into a 
developer agreement with the County that would allow for the construction of the road 
improvement necessary to provide the capacity needed to accommodate the project. 

If the needed improvement is reflected on the five-year CIP, the County must enter into a 
developer agreement if the developer desires one. Such an agreement would require the 

above. 
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developer to contribute the fair share cost of the improvements needed to provide the 
additional road capacity necessary to accommodate the project's anticipated impacts to the 
transportation facility. In the alternative, the agreement can provide for the developer to 
construct the needed road improvement rather than pay cash. 

If the road improvement that is needed to accommodate the project's anticipated traffic 
needs falls within the County's CIP for years 6-10, the County has the option/discretion to 
enter into a developer agreement wherein one or more developers would pay the fair share 
cost of the needed improvements in exchange for the right to develop. In this scenario, 
there must be sufficient funding from the developer(s) and the Countyso as to advance the 
needed improvement to the five-year CIP. This assumes the County can allocate funds to 
advance the project along with one or more developers' fair share contributions. 

The results of this legislation should foster more public/private partnerships to advance 
County road net construction needs. The one disadvantage is that the developers' 
construction of a project priorto the completion of the road improvement could conceivably 
exacerbate traffic conditions until the needed road improvement 


