Lee County Board Of County Commissioners
Agenda Item Summary Blue Sheet No. 20030263

1. REQUESTED MOTION:

ACTION REQUESTED:; Authorize Chairman to approve by signature the attached Easement No. 31107 and Use Agreement Nos. U-
0309 & U-0310, These documents bind the Board of Trustees of the Internal Improvement Trust Fund of the State of Florida and Lee
County into an agreement for the use of upland state park lands during construction and maintenance of the Lovers Key and Gasparilla
Island beach restoration.

WHY ACTION 1S NECESSARY: Florida Administrative Code 18-2.018(2)(0} requires agreements for use of state uplands between
local governmental agencies and the State of Florida to be made by the local governing board and the Board of Trustees of the Internal
Improvement Trust Fund of the State of Florida.

WHAT ACTION ACCOMPLISHES: Easement No. 31107 grants Lee County authorization to construct and maintain a groin structure
on state property in Gasparilla Island State Park as pari of the Gasparilla Island beach restoration. Use Agreements Nos. U-0309 & 0310
grant Lee County permission to temporarily place and maintain dredged material, pipeline and equipment on state lands in Gasparilla
Island State Park and Lovers Key State Park respectively, as necessary to construct and maintain Lovers Key and Gasparilla Island beach
restoration.

2. DEPARTMENTAL CATEGORY: 3. MEETING DATE:
COMMISSION DISTRICT #:1 C X A N3—/5-RW3
4. AGENDA: 5. REQUIREMENT/PURPOSE: 6. REQUESTOR OF INFORMATION:
(Specify)
X  CONSENT | STATUTE A. COMMISSIONER
ADMINISTRATIVE | ORDINANCE B. DEPARTMENT Public Works
APPEALS | x  ADMIN. CODE FAC 18-2.018 | C. DIVISION Natural Resources
PUBLIC | OTHER BY: Roland Ottolini, P.E. Res. Dir.
WALK ON
TIME REQUIRED:

7. BACKGROUND: In accordance with Florida Administrative Code 18-2.018(2)(0), resolution 08-27-20002 approved a formal request
to the Board of Trustees of the Internal Improvement Trust Fund of the State of Florida for activities associated with beach restoration on
state owned uplands. The execution of these documents binds Lee County and the State of Florida in a written agreement for these
activities. The easement has a term of 50 years and it is anticipated that the use agreements will have a term of 5 years.

Upon the Board of County Commissioner’s review and approval of the instruments they will be forwarded for the State’s execution.
Original executed documents for the use agreements and easement will then be returned to Lee County for recording in the public records.

8. MANAGEMENT RECOMMENDATIONS:

9. RECOMMENDED APPROVAL:
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(0.46 acre)

BCGARD OF TRUSTEES OF THE INTERNAL IMPROVEMENT
TRUST FUND OF THE STATE OF FLORIDA

EASEMENT

LEE COUNTY

Easement Number 31107

THIS INDENTURE, made and entered into this = day of
20 , between the BOARD OF TRUSTEES OF THE INTERNAL IMPROVEMENT TRUST FUND OF
THE STATE OF FLORIDA, acting pursuant to its authority set forth in Section
253,03, Florida Statutes, hereinafter referred tc as "GRANTCR", and LEE
COUNTY, FLORIDA, hereinafter referred to as "GRANTEE".

WHEREAS, GRANTOR is the owner of the hereinafter described real
property, which is managed by the Florida Department of Environmental
Protection, Division of Recreation and Parks under Lease Number 3338; and

WHEREAS, GRANTEE desires an easement acress the hereinafter descriked
real property for construction and maintenance of a groin structure; and

WHEREAS, the managing agency has agreed to the proposed use of this land
under this instrument.

NOW THEREFORE, GRANTOR, for and in consideration of mutual covenants and
agreements hereinafter contained, has granted, and by these presents does
grankt, a non-exclusive easement unto GRANTEE over and across the fellowing
described real property in Lee County, Florida, to-wit:

{See Exhibit "A" Attached)
subject to the following terms and conditions:
1. DELEGATIONS OF AUTHORITY: GRANTOR'S responsibilities and obligations
herein shall be exercised by the Division of State Lands, Department of
Environmental Protection.
2. TERM: The term of this easement shall be for a period of fifty years

commencing on and ending on B .

unless sooner terminated pursuant to the provisions of this easement.

3. USE OF PROPERTY AND UNDUE WASTE: This easement shall be limited to the
construction and maintenance of a groin structure upon and across the property
dascribed in Exhibit “A" during the term of this easement. This easement
shall be non-sxclusive. GRANTOR, retains the right to engage in any
activities on, over, across or below the sasement area which do not
unreasonably interfere with GRANTEE'S exercise of this easement and further
retains the right to grant compatible uses to third parties during the term of

this easement.



GRANTEE shall dispose of, to the satisfaction of GRANTOR, all brush and
refuse resulting from the clearing of the land for the uses authorized
hereunder. If timber is removed in connection with clearing this easement,
the net proceeds derived from the sale of such timber shall accrue to GRANTOR.
GRANTEE shall take all reasonable precauticns to control soil erosion and to
prevent any other degradation of the real property described in Exhibit "aAn
during the term of thiz easement. GRANTEE shall not remove water from any
source on this easement including, but not limited to, a watercourse,
reservoir, spring, or well, without the prior written approval of GRANTOR.
GRANTEE shall clear, remove and pick up all debris including, but not limited
to, containers, papers, diacarded tools and trash foreign to the work
locations and dispose of the same in a satisfactory manner as to leave the
work locations clean and free of any such debris. GRANTEE, its agents,
successors, or assigns, shall not dispose of any contaminants inciuding but
not limited to, hazardous or toxic substances, petroleum, fuel oil, or
petroleum by-products, chemicals or other agents produced or used in GRANTEE'S
operations, on this easement or on any adjacent state land or in any manner
not permitted by law. GRANTEE shall be liable for all costs associated with
any cleanup of the subject property which is a result of GRANTEE'S operations
and use of the subject property.

Upon termination or expiration of this eagsement GRANTEE shall restore
the lands cover which this easement is granted to substantially the same
condition as existed on the effective date of this easement. GRANTEE agrees
that upon termination of this easement all authorization granted hereunder
shall cease and terminate.

If the lands described in Exhibit "A" are under lease to another agency,
GRANTEE shall obtain the consent of such agency prior to engaging in any use
of the real property authorized herein.

4. ASSIGNMENT: This easement shall not be assigned in whole or in part
without the prior written consent of GRANTOR. Any assignment made either in
whole or in part without the pricr written consent of GRANTOR shall be void
and without legal effect.

5. RIGHT OF INSPECTION: GRANTOR or its duly authorized agents,
representatives or employees shall have the right at any and all times to
inspact this easement and the works of GRANTEE in any matter pertaining to

this easement.
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6. NON-DISCRIMINATION: GRANTEE shall not discriminate against any
individual because of that individual's race, color, religion, sex, national
origin, age, handicaps, or marital status with respect to any activity
occurring within this easement or upon lands adjacent to and used as an
adjunct of this easement.

7. LIABILITY: Each party is responsible for all personal injury and
property damage attributable to the negligent acts or omissions of that party
and the officers, employees and agents thereof. Neothing herein shall be
construed as an indemnity or a waiver of sovereign immunity enjoyed by any
party hereto, as provided in Section 768.28, Florida Statutes, as amended from
time to time, or any other law providing limitations on claims.

B. COMPLIANCE WITH LAWS: GRANTEE agrees that this easement is contingent
upon and subject to GRANTEE obtaining all applicable permits and complying
with all applicable permits, regulaticns, ordinances, rules, and laws of the
State of Florida or the United States or of any political subdivision or
agency of either.

9. ARCHAECLOGICAL AND HISTORIC SITES: Execution of this easement in no way
affects any of the parties' obligations pursuant to Chapter 267, Florida
Statutes. The collection of artifacts or the disturbance of archaeological
and historic sites on state-owned lands is prohibited unless prior
authorization has been obtained from the Department of State, Division of
Historical Resgources.

10. PROHIBITICNS AGAINST LIENS OR OTHER ENCUMBRANCES: Fee title to the
lands underlying this easement is held by GRANTOR. GRANTEE shall not do cor
permit anything to be done which purports to create a lien or encumbrance of
any nature against the teal property of GRANTCOR including, but not limited to,
mortgages or construction liens against the real property described in Exhibit
A or against any interest of GRANTOR therein.

il. PARTIAL INVALIDPITY: If any term, covenant, condition or provigion of
this easement shall be ruled by a court of competent jurisdiction to ba
invalid, wvoid, or unenforceable, the remainder shall remain in full force and
effect and shall in no way be affected, impaired or invalidated.

12, SOVEREIGNTY SUBMERGED LANDS: This easement does not authorize the use
of any lands located waterward of the mean or cordinary high water line of any
lake, river, stream, creek, bay, estuary, or other water body or the waters or

the air space thereabove.
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13. ENTIRE UNDERSTANDING: This easement sets forth the entire understanding
between the parties and shall only be amended with the prior written approval
of GRANTOR.

14. TIME: Time is expressly declared to ke of the essence of this easement.
15. RIGHT OF AUDIT: GRANTEE shall make available to GRANTOR all financial
and other records relating to this easement and GRANTOR shall have the right
to audit such records at any reasonable time during the term of this easement.
This right shall be continuous until this easement expires or is terminated.
This easement may be terminated by GRANTOR should GRANTEE fail to allow public
access to all documents, papers, letters or other materials made or received
in conjunction with this easement, pursuant to Chapter 119, Florida Statutes.
16. PAYMENT OF TAXES AND ASSESSMENTS: GRANTEE shall assume full
responsibility for and shall pay all liabilities that accrue to the easement
area or to the improvements thereon including any and all drainage and special
agsessments or taxes of every kind and all mechanic's or materialman's liens
which may be hereafter lawfully assessed and levied againsgt this easement.

17. AUTOMATIC REVERSION: This easement is subject to an automatic
terminaticon and reversion tc GRANTOR when, in the opinion of GRANTOR, this
easemant is not used for the purposes outlined herein, and any costs or
expensges arising out of the implementation of this clause shall be borme
completely, wholly and entirely by GRANTEE, including attorneys' fees.

18. RECORDING OF EASEMENT: The GRANTEE, at its own expense, shall record
this fully executed easement in its entirety in the public records of tha
county within which the easement site is located within fourteen days after
receipt, and shall provide tc the GRANTOR within ten days following the
recordation a copy of the recorded easement in its entirety which contains the
O.R. Book and Pages at which the easement is recorded. Failure to comply with
this paragraph shall constitute grounds for immediate termination of this
easement agreement at the option of the GRANTOR.

16. GOVERNING LAW: This easement shall be governed by and interpreted
according te the laws of the State of Florida.

20. SECTION CARPTIONS: Articles, subsectionsg and other captions contained in
this easement are for reference purposes only and are in no way intended to
describe, interpret, define or limit the scope, extent or intent ¢f this

easement or any provisions thereof,.
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21. SPECIAL CONDITICNS:

{a)

{b)

{c)

{d)

(e)

GRANTEE shall pay reasonable maintenance, repair or replacement
costs incurred by the Division of Recreation and Parks {(DRP) if
such costs are determined by DRP to be a result of the
GRANTEE'S activities related to this easement.

GRANTEE shall maintain and repair the groin structure during
the term of this easement.

GRANTEE shall, upon completion of construction of the grein
structure, remove all debris, equipment and materials other
than the intended beach £fill and permitted structures.

If any dunes or other features are disturbed as part o©of the
groin construction, the GRANTEE shall restore them to
substantially the same condition as existed before the
construction.

GRANTEE shall coordinate with and obtain the approval of the
Gasparilla Island State Park Manager before undertaking any
construction, maintenance, or repair activity within the

easement area.
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IN WITNESS WHEREOF, the parties have caused this easement to
be executed the day and year first above writtemn.

BOARD OF TRUSTEES OF THE INTERNAL
IMPROVEMENT TRUST FUND OF THE
STATE OF FLORIDA

e By: . {sEaL)
GLORIA C. NELSON, GPERATIOCNS
e AND MANAGEMENT CONSULTANT
Print/Type Witness Name MANAGER, BUREAU OF PURBRLIC LAND
ADMINISTRATION, DIVISION CF
S S STATE LANDS, DEPARTMENT OF
Witness ENVIRONMENTAL PROTECTION

Witness

Print/Type Witness Name

"GRANTOR"
STATE OF FLORIDA
COUNTY OF LEON
The foregeing instrument was acknowledged before me this day of
. 20, by Gloria C. Nelson, Operations and Management

Consultant Manager, Bureau of Public Land Administration, Division of State
Landsg, Florida Department of Environmental Protection, acting as an agent on
behalf of the Board of Trustees of the Internmal Improvement Trust Fund of the
State of Florida. She is perscnally known to me.

Print/Type Notary Name
Commission Number:

Commission Expires:

Approved as to Form and Legality

By:

"DEF Attorney
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LEE COUNTY, FLORIDA
BY ITS BOARD OF COUNTY COMMISSIONERS

J— I S By: . o e {SEAL)
Witness

Print/Type Witness Name Print/Type Name )
. I Title:

Witness

ATTEST: Clerk of the Circuit Court

El-ri-nt/Ty'pa Witness Name

original Signmature

Print/Type Name

“GRANTEE"
STATE OF FLORIDA
COUNTY OF .
The foregcing instrument was acknowledged before me this B day of
_+ 20, s by e o . __+ as
., and , as

777777777 e o ., respectively, on behalf of the Board of
County Commissioners of Lee County, Florida. They are personally known to me
or produced } ) _ .. as identification.

Notary Public, State of Florida
Prert/fype Noi:-é_;;_ia_me
Commigsion Number:

Commission Expires:
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Legal Description

A one hundred foot permanent easement located on the southern portion of Gasparilla
Island in Section 26, Township 43 South, Range 20 East, of Lee County, Florida, Said
easement more particularly shown on “Attachment A™ and described as follows:

Commence at Department of Environmental Protection (DEP) permanent reference
monument “12-81-A20-A" for a Point of Reference; Thence N 52°37' 14" W, 190.84'
upon the parce! described in the deed to the Board of Trustees of the Internal
Improvement Trust Fund of the State of Florida recorded in Boak 1991, Page 1704 of the
Official Records of Lee County, Florida to the Point of Beginning;

Thence S 55° 18" 52 W, 196.61' upon and across said parcel to the intersection with the
Submerged Land Fasement granted to Lee County, Florida recorded in Book 3639, Page
4745 of the Official Records of Lee County, Florida to a poiat for comer;,

Thence N 54%21' 08" W, 41.83' along said Submevged Land Easement to a point for
angle;

Thence N 14°20° 057 W, 64.64' continuing along satd Submerged Land Easement to a
point for corner;

Thence N 557 18' 52" E, 187.96", upon and across said parcel, intersecting with the
southern most property line of Parcel 5 described in the deed to the Board of Trustees of
the Internal Improvement Trust Fund of the State of Florida recorded in Book 1683, Page
1033 of the Official Records of Lee County, Florida at £79°, to a point for comer,

Thence S 34° 49’ 34" E, 100.00° upon and across said Parcel 5 and said parcel recorded in
Boak 1991, Page 1704 of the Official Records of Lee County, Florida to the Paint of
Beginning.

Satd 100-foot permanent easement containing 0.46 acres more or less.

EXHIBIT "A"
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~ ATTACHMENT A BELCHER RD. /
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NOTES: "=
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LAND EASEMENT AND MONUMENT LOCATIONS ARE
LORIDA STATE PLANE: WEST ZONL, NORTH AMERICAN
DATUM B 1983, 1980 ADJUSTMENT (NAD B3/90) :AS REFERENCED
FROM -DRAWING THLED 01165 SOUTH". FROM DAGOSTINO & wOQD,
INC. SURNEYORS OF NAPLES FLORIDA [PH: {239)352-5085],

Lt

100’
; PERMANENT EASEMENI/

. ““POINT OF COMMENCEMENT

FUND OF THE STATE OF
FLORIDA (BK. 1991; PG 1704)

N: B66663.3352

E: 570768.7378
—-"'/

DEPARTMENT OF ENVIRONMENTAL PROTECTION
{DEP) PERMANENT REFERENCE MONUMENT
“12~81-A20-A"

SCALE 1" = 190"
%LEE COUNTY DEPARTMENT
sanry. OF NATURAL RESOQOURCES

1500 MONROE STREET
THIRD FLOOR
FT. MYERS, FL. 33901
PH: (239) 479-8109 FAX: (239) 479-8108
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ROARD OF TRUSTEES (OF THE
INTERNAL IMPROVEMENT
TRUST FUND O THE STATE OF FLORIDA
BEACH RENOURISHMENT USE AGRLEMENT
LIS COUNTY
Use Agroement. Nao. U-0309

THTS USE ACGREEMENT iz horeby made and entered into by and
between the BOARD OF TRUSTEES OF THE TNTERNAL I[MPROVEMENT TRUST
FUND OF THE STATE OF FIORIDA, hereinafter referred to as the
P"ORANTOR", and LEFR COUNTY, FILORIDA, horeinalter referred to as
the YGRANTEE", on this  day of L o .
20

WITHNESERTH

WHEREAS, ©LEE COUNTY is combarking upon a shore protection
project. {("project") in the vicinity of Gasparilla TIstand State
Park, which s managed by the Florida Department of Environmental
Protection, Division of Recreation and Parks, under Lease No.
1338,

WIIEREAS, in underrtaking the shore protection project,
GRANTEE desires to temporarily place and maintain pipeline and
equipment. on GRANTOR'S property and ro place dredged materials
upon GRANTOR 'S property.

NOW THEREFORE, in conaidevatrion of the fatthful and timely
performance of and compliance with alil the terms and conditions
statoed herein, the GRANTOR does bereby grant to GRANTEE, the
right to ugse the following described state-owned lands  {(the
"mremises"), to wit:

(SEE ATTACHED EXHIBTT "A")
gsubvjecl. to the following tevms and conditions:
. DELEGATIONS OF AUTHORITY:  GRANTOR'S responsibilities and
obligations harein shall be exercised by the Divigion of State
Lands, Department  of Fnvironmental Protection, pursuant  to
Chapter 18-2, Florida Administrat jve Code, and applicable
delegations of authority.
2. COMMENCEMENT : This use Agreement shall commence on

, and end on o N . unless sooner




terminated by GRANTOR or otherwige coxtended in writiwg by both
parties Lo this use agrecment.

3. EXTENT OF AGREEMENT: This use agreement covers the use of
the premiseg for the purposes of construction, operation and
maintenance of a gand transmission pipeline and gpoiling of
dredged materials, and no other use or activity shall be allowed.
All guch activitlies shall be connisteont with the water gquality
certification issued by the Departmant of Fnvironmental

Protection in effect at the time of any dredging acbivity.

1. UNDUE WASTE : GRANTEFR shall not commit undue waste to the
premises.  Exiating beach/dune vegebtallion shall be disturbed only

Lo Lhe minimum extent necessary for constructicon, construction
access, and other permitted activities as determined at the
preconstruction meeting. GRANTEE shall restore landscape [eatures
and coastal  vegetation damaged during construction to  the
satisfaction of the manager of Gasparilla Usland State Pavk.
Vegetation shall be replaced with plants ol the same species or,
by authorization of the park manager, with other indigenous salt
resistant vegetation suitable for beach and dune stabilizat ion.

S.  COORDINATICN WITH PARK MANAGER: all activities of the

GEANTEE under this use agreement chall be coovdinatad with the
park manager through an on-site preconstruction meeting  and
Chrough communication with GRANTEE and GRANTREE' s contract ing
officer or representative to ensure vigitor safety and protection
of natural resources., Project  specifics, incluading bual not
limited Lo the numbsar and location of ramps and astarting dates,
shall be identified at the preconstruction meeting.

G RIGHT OF INSPECTION: CGRANTOR or lbs duly authorized agent
ahall have the right at any time to inspect the works and
operation of GRANITEER pertaining to this use agreement .

7. PROPERTY RIGHTS: This usc agreement constitutes permissive
use only, and the placing of temporary or permanent facilities or

related structures upon public property pursuant to this use
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agreement 1 prohibited. GRANTEE agrees that 1t docs not and
shall not claim at any time any interest or estate of any kind or
extenl  whatsoever 1in  the premigses, by virtue of this use
agreement. or 1ts occupancy or use heroimder.

8. USE OF PROPERTY: This usc agreement shall be non-exclusive.

GRANTOR, or its duly authorized agent, shall retain the right. to
ot er the premises covered by this use agreement. or to engage in
management.  activities not  inconsistent  with the use herein
provided for, and GRANTOR ghall retain the right to grant
compatible uses of the preoemises subject to this use agreement Lo
third parties during the term of this use agreement.

9. LIABILITY: Each party 1is responsible f{or all personal
injury and property damage attributable to the negligent acts or
omiszions of that party and the officers, employees and agents
therecf. Nothing hercin shall be constrused as an indemnity or a
waiver ol sovereign immunily enjoyed by any party hereto, as
provided in Section 768.28, Florida Statutes, as amended f{rom
time Lo time, or any other law providing limitations on c¢laims.
10, ASSIGNMENT: This use agreement is personal to GRANTEE and
may not be {ransfcorred or assigned without the prior written
approval of the ORANTOR; however, the GRANTOR and GRANTEER
recogriize and agree that gome or all of the activities permitted
under this use agreement. may be performed by GRANTER or its
contracter under separate agrecment with the GRANTEE.  Such
performance by GRANTEE does nol creatce or impose any duby oy
responsibility botween the GRANTOR and the GRANTEE, nor does 1t
reljeve the GRANTEE of any duty, responsibility, or Iiability
under this use agreemnent.

11. REMOVAL OF DEBRIS: GRANTEE shall clear, remove and pick up
Aall of Lthe Army Corps of Enginecrs’ and its contractor's debris
including but not limited to mud containers, o©il c¢ontainers,

papers, discarded ftools and trash forveign to the werk locations
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and dispose of the same offsite in such a manner as to leave work
locations clean and free of any such debris on a daily basis,

12, ARCHAEOLOGLCAI, AND HISTORIC STTERES: Execution of this use
agrecmenl in no way affects either of the parties' obligations
pursuant to Chapter 267, PFlorida Statutes. The collection of
artifacts or the disturbance of archacological and historic sites
on state-owned lands Ls prohibited unless prior authoriaat lon has
been obtained from the Division of Historical Resources of the
Department of State.

13, COMPLTANCE WI'TH LAWS: This usc agreement is contingent upon
and subject to the GRANTEE obtaining all applicable permits and
complying with all applicable permits, requlat ions, ordinances,
rnles, and laws of the State of Florida, the United Statos or of
any political subdivigion or agency therecof.

14, RESPONSIBILITY FOR COMPLIANCE ; The partics hereto

contemplabe the pevformance of all or a part of the activities
authorized hercin by the GRANTEE. Notwithstanding the foregoing,
GRANTEE  shall bear the full and ultimate responsibility and
liabitity Lo GRANTOR for the faithful and timely compliance wilh
the terms and conditions set forth herein.

1w, TITLE: GRANTOR neither watrants title to the premises nor
guarantecs the suitability of the premises for any particular
RFEEN

16.  DAMAGE: GRANTEE shall not damage the premises, or unduly
interfere with public or private rights Lherein.

1/, VENURE: GRANTEE waives venue as to any litigation arvising
Lrom matters relating to this use agreement and any such
Tivigation between OGRANTOR and GRANTEE shall be initiated and

maintained only in Leon County, Florida.

18, TERMINATION: The GRANTEF by acceptance of this use
agreement , binds dtself, its successors and assiqgns, to abide by
the provisions and coonditions herein set forth, and  satd

provisions and conditions shall be deemed covenants of  the
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GRANTEE, its successors and assigns. In the event the GRANTRRE
fails or refuses to comply with the provisions and conditions
herein set forth or in Lhe event the GRANTEE wviolatesn any of the
provisions and conditions herein, the GRANTOR, through its Office
of the Secrctary, Department of Fnvivonmental Protection, shall
give notice Lo the GRANTER that curative action must be comploted
within thirty days. In the event that the matter ig not resolwved
within the thirty day curative period, GRANTOR may elect to
terminate this usce agreement by means of a letter of tormination
from its Office of the Secretary, Department of ¥nvironmental
Protection, notifving GRANTEE that the use agreemeanl. 13
terminatoed. In the cvent that this usce agreement 15 terminat ed
by the GRANTOR, all rights inuring to the GRANTEE or its
successors shall ceasc upon the eflcotive date of the letter of
termination with the exception of those activities necessary to
demobilize and remove personncl and equipment, but  GRANTHE'S
obkligations and responsibilities under paragraphs 9, 20 and 21 of
this use agrcement ghall survive termination.
1%. NOTTCR: All neotices reguired Lo be given by GRANTOR to
GRANTEER by this use agreement or applicable law or administrative
rules shall be sufficient if sent by U.8. Mail Lo the following
address:

Lec Counby Department of Public Works

Post Office Box 398

Fort Myers, Florida 331902 0398

Department of Environmental

Protect ion

Division of State Lands

Bureau of Public Land Administration, MS 1230

3800 Commonwealth Boulevard

Tallahagssee, Florida  32399-3000
The  GRANTER and  its successors shall notify  the GRANTOR by
certified mail of any changes to the above address at least ten
davys before the change is cffective.

20.  TAXES AND ASSESSMENTS: The:  GRANTER shall Aassume all

responsibhility for liabilities that acorue to the premises or to
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the  Improvements thereon, inciludingg any and all drainage  o@
special assessments or taxes of cvery Xind and descriplion which
are now or may be hereafter lawfully assessed and levied against
the premises during the cffective period of this usc agrecment
which result f{rom the grant. of this use agrecment or  the
activitlies of GRANTER lhorcunder.

21.  REMOVAT, OF EQUIDPMENT: TE the GRANTEE doos 1ot romove  auy
equipment occupying the premiscs after expirvation or cancellation
of  rhis use agreement, within sixty days of the date of
expiration or cffective date of the letter of termination
referenced in paragraph 18, above, such equipment will be deemed
forfeited to the GRANTOR, and the GRANTOR may authorize removal
and may sell such forfeited equipment. However, auch remedy
shall be in addition to all other remedies available to GRANTOR
under applicable laws, rules and regulations including the right
to compel removal and the right to impose administrative fines.
22.  ENFORCEMENT OF PROVISIONS: No [failure, or successive
failures, on the part of the GRANTCR to enforce any provision nor
any waiver or sguccegsive waivers on its part of any provision
herein, shall operate as a discharge thereof or render the same
inoperative or impair the right to the CRANTOR Lo enforoc the
same  upon  any renewal thereof or in the event of subscguent

brcach or breaches.

23. AGREEMENT: This use agreement is the entire and only
agreement betwoen the parties. Any amendment or modification to

this use agreement must be in writing and must be accepted,
acknowledged and executed by the GRANTEE and GHANTOR,

24.  SOVEREICNTY SUBMERGED LANDS: This wuse agrecment. does not
authorize the ugse of any lands located waterward of the mean or
ordinary high water line of any lake, river, stream, creck, hay,
estuary, or other water body or the waters or the alr space

abave
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25. PROHIBITIONS AGAINST LIENS OR OTHER ENCUMBRANCES: Fee Litle
to the premises is held by the GRANTOR. GRANTEE shall not do or
permit anything to be done which purports to create a lien or
encumbrance of any nature against the real property contained in
the  premises including, but nol limited to, mortgages ot
construction liens against the proemiaes or against any interest
of the GRANTOR theoroin.

26, GOVBRNING T.AW: This use agreoement shall be governed by and
interpreted according to the laws of the State of Florida.

27.  PARTIAL TINVALIDITY: If any term, covenant, condition or
provision ol this use agreement shall be ruled by a court of
competent. Jurlisdiction to be invalid, void, or unenforceable, the
remainder shall remain in full force and effect and shall in no
way bo affected, impaired or invalidated.

28, SPECIAL CONDITION: GRANTER shall pay reasonable maintenance,

repalr or replacement coshs incurred by the Division of
Recreat ion and Parks (DRP) if such costs are debtermined by DRP to

b a result of the GRANTEE'S activities related to thig use

agreement . - -
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IN WITNESS WHERFOF, the parties have caused this uso
agrecment to be executed on the day and yvear first above writben.

BOARD OF TRUSTEES OF THE TNTERNAL
[MPROVEMENT TRUST FUND OF THE
STATE OF FLORIDA

By: ) - _IBEAL)
GLORIA €. NELSON, OPERATIONS
B S ANI) MANAGEMENT CONSULTANT
Print/Type Name MANAGER, BUREAU OF PUBLIC
LAND ADMINTSTRATOR, DIVISION
o o ) OF STATE TANDS, DEPARTMENT
Witness OF ENVIRONMENTAI PROTECTTON

Wil ness

Pr’ﬁlf?"{‘y’p& MName

STATE OF FLORIDA
COUNTY OF LEON

The foregoing instrument was acknowledged before me this
__ day of o B 20 , by Gloria C. Nelson,
Operat.ions and Mahagement Consultant Manager, Bureau of Public
Land Administration, Division of State Lands, Department of
Environmental Protection, as agent for and on behalf of the Board
of Trustees of the Internal Tmprovement Trust Fund of the State
ob Mlorida.  She 1 personally known to me.

-I_\Jr__)!._";:-u'i“rPLllrv.lii.r:, Stale of Florida

Print/Type NMotary Name
Commigsion Number:

Commission Explres:

Approved as to Form
and Legality

By :

DEP Attorney

Page 84 of 11 Pages
Tse Agreemont No. U-030%



LEE COUMTY,

RY ITS BOARD OF

COMMISSTIONERS

Ry :

FLORIDA

COUNTY

(SEAL)

Wilness

FETnt ftype Name
Witness

Print/Tyoe Hame

STATE OF FLORIDA

COUNTY OF

The foregoing instrument was acknowledged before me Chis
. by

day of ) W

20

and

Board of County Commissioners of Lee County,

personally known to me.
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Print/Type Name

Title:

ATTEST :

Print/Type Name o
CGERANTERRY

, as

Clerk of the Circult Court

on behald
Flarida.

, respectively,

of the
They are

State of

Florida

Print/Type Notary Name
Comnilsslon Nunber :

Commission BExplres:



EXHTBLT "A"

A1l Lhat portion of Jlands described in rhose certain deeds
recorded in Qfficial Records Book 19231, Page 1704 {(Book 787, Pog.
53); Official Recovds Book 1769, Page 1017 {(Plat Bk. 12, Pg.
145); ©Official Rocords Book 1683, Page 1033, Parcels 3, 4, and 5;
Official Records Book 1991, Page 1706; Official Records Book
1878, Page 158; and Official Records Book 1583, Page 684 of the
pubrlic records of Lee County, Florida.
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State Parcel Legend
DEP Land Use Agreement
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BOARD OF TRUSTEES OF THE
INTERNAL IMPROVEMENT
TRUST FUND OF THE STATE OF FLORTDA
BEACH RENOURISHMENT USE AGREEMIENT
LEE COUNTY

Use Agreement No. 1U7-0310

THIS USE AGREEMENT is hereby made and entercd into by and
between the BCOARD OF TRUSTEERS OF THE TNTERNAL IMPROVEMENT TRUST
FUNT)  OF  THE STATE OF FLORIDA, hereinaftter roferred to as the
TGRANTORY, and LEE COUNTY, FLORIDA, hereinafter referred to as
the "GRANTEE", on this ~ day ot .
20

WITNESSETH
WHERFAS, LEE CCOUNTY 1s embarking upon a shore protection

project ("project.") in the wvicinity of Lovers Key State Park,

which is managed by the FPFlorida Department of Environmental
Protection, Division of Reacreation and Pavks, under Lease Nao,
3340,

WHEREAS, in undervtaking the shore protection project,
GRANTEE degires to temporarily place and maintain pipeline and
equipment on GRANTOR'S property and to place dredged materials
upon GRANTOR'S propearty.

NOW THEREFORE, in censidervration of the faithful and timely
performance of and compliance with all the lLerms and conditions
stated herein, the GRANTOR does hereby grant to GRANTEE, the
right to use the following described statc-owned lands  (the
"premisca), to wit:

(SEE ATTACHED LXHIBIT "A")
subject to the following terms and condllions:
1. DELEGATIONS OF AUTHORTTY: GRANTOR'S ryesponsibilities and
obligations hercin shall bhe exercised by the Division of State
Lands, Department.  of  Environmental Protoection, pursuant Lo
Chapter 18-2, Flovida Administrataive Codo, arnd  applicable
delegations of authority.
2, COMMENCEMENT : This use  agreement ghall commence  on

’

and end on , unless sooner




terminated by GRANTOR or otherwise extended in writing by both
parties to this use agreement.

3. EXTENT OF AGREIMENT: This use agreement covers tChe use of
the premises Ffor the purposes of construction, operation  and
maintenance of a sand transmission pipeline and apoiling of
drodged materials, and no other use or activity shall be allowed.
All such activities shall be consistent with the water quality
certification issued by the  Department  of Environment.al
Protection in effect at the time of any Jdredging activity.

4. UNDUE WASTE: CRANTEE shall not commit undue waste to the
premises.  Existing beach/dune vegetat ion shall be disLlurbed only
te the minimum extent necegssary for construcltion, construction
access, and other permitted actbivities as determined al  the
precongtruction meet iy, CRANTEE shall restore landscape fealures
and coastal  vegetaticon damaged during construction to the
satisfaction of the manager of Lovers Key State Park. Vegetabion
shall be replaced with plants of the same species ov, by
authorization of the park manager, with other indigenous salt
resistant vegetation suitable for beach and dune stabilization.
4. COORDTNATION WITH PARK MANAGRR: All activities of the
GRANTEE under this use agreement shall be coordinated with the
park manager through an on 3ite preconstruction meeting  and
through  communication with  GRANTEE  and  GRANTEE’ s  contracting
officer or representative to ensure visitor safety and protoction
of natural rescurces. Project specifics, including but  not
limited to the number and location of ramps and starting dates,
shall be identified at the preconstruction meeting.

a. RIGHT OF TNSPECTTON: GRANTOR or its duly authorized agent
shall have the righl at any time to inspect the works and
operation of GRANTEE pertaining to this use agreement,

e PROFPERTY RIGHTS: This use agreement constitutes permigsive
use only, and the placing of tempovary or permanent facilities or

related structures upon public property pursuant to this use
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agreenent  is prohibited. GRANTEE agrees that it does not  and
shall nol ¢laim at any time any interest or estare of any kind or
extent  whatsoever in the premises, by wvirtue of this use
agrecnent or 1ts ocoupancy or usce hereunder.

8. USE OF PROPERTY: This use agreement shall be non -exclusive.
GRANTOR, or i1ts duly authorized agent, shall retain the right to
enter the premises coversed by thio use agrecment o to endage in
matlagement  act ivities nol  inconsistent with the use herein
provided for, and OCRANTOR shall retain the right to grant
compat.ible uses of the premises subject to this use agreement to
third parties during the term of tlis use agreement. .

5. LIABILITY: Each party is responsible for all personal
injury and property damage attributable to the negligent acts or
omigsions of that party and the officers, employees and agents
Lhereof.‘ Nothing herein shall be construed as an indemnity or a
walver of soverclgn lmmunity enjoyed by any party herelo, as
provided 1in Section 768.28, Florvida Statutes, as awended from
Lime to time, or any other law providing Timitations on claims.
10. ASSIGNMENT : This use agrecment is personal to GRANTEE and
may nob be transferred or assigned without the prior written
approval o f Fhe GRANTOR; however, the GRANTOR and GRANTER
recognize and agrec that some or all of the activities permitted
under this use agreecment may boe performed by GRANTER or its
contractor under sepdrate agreement with the GRANTEL. Such
performance by GRANTEE does not. create or impose any dufy or
responsibility between the GRANTOR and the CRANTEER, nor does it
relieve the CRANTEERE of any duty, responsibility, or liability
under this use agreemeornt .

1. REMOVAL OF DEBRIS: GRANTEE shall clear, remove and pick up
il of the Army Corps of Fngineers’ and ils contractor's debris
including but not limited to mud containers, oil containers,

papers, discarded tools and trash foreign to the work locations
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and dispose of the same offsite in such a mannor as Lo leave work
locations clean and free of any such debris on a dally basis.

12.  ARCHAEOLOGLICAL AND HISTORIC SITHS:  Iixeculion of this use
agqreement  in no way affects ecither of the parties' obligations
pursuant  teo Chaptesv 267, Flovida Statutes. The collection of
artifacts or rhe disturbance of archaeological and historic gives
on gtate-owned lands in probibited unless prior authorization has
been obtained from Lhe Division of Historical Resources of the
NDepartment of Stale.

13, COMPLIANCE WITH LAWS: This use agreemcnl is contingent upon
and subject to the GRANTERE obtaining all applicable permits and
complying with all applicable permits, regulations, ordinances,
rrles, and laws of the State of Florida, Lhe United States or of
any political subdivision orvr agency thereof .

l4. RESPONSIBTLITY  FOR ~ COMPLLANCE: The part.ies hereto
contemplate the performance of all or a part of the activities
authorized herein by the GRANTRE. HNotwithstanding the foregoing,
GRANTEE  ghall bear the full and ultimabte ryegsponsibility and
liabiliLy to GRANTOR [or the {ailthful and timely compliance with
the terms and conditions set forth hervein.

1%, TTTLE: CRANTOR neither warrants title to the premises nor
guarantees the suilabilicy of the premises {or any particular
use,

6. DAMAGE: GRANTER shall not damage the premises, or unduly
interfere with public or private rights thercin.

L'7.  VENUE: GRANTER waives vonue as to any litigation arising
from matters relating to this use agreement and any such
litigation botweon GRANTOR and GRANTEE shall be initiated and
maintained only in Leon County, Florvida.

18, TERMINATION: The  GRANTEE by acocoptance  of  this use
agreement., binds itself, its succeasors and asoigng, to abide by
the provisions and conditions herein set forth, and  said

provisions and conditions ghall be decmed covenants of the
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GRANTEE, 1ts succesgors and assigns. In the cvent the GRANTEE
fails or refuses Lo comply with the provisions and conditions
herein sel forth or in the event the GRANITEE violates any of the
provisions and conditions herein, the GRANTOR, through its Qffice
of the Secretary, Department of Envirenmental Protection, shall
give notice to the GRANTEE that curative acltion must be completod
within thirty days. Tn the event that the matter is not resolved
within Lhe thirty day curative period, GRANTOR wmay elect Lo
terminate this use agrecment by means of a lettor of termination
from its Office of the Secretary, Department of FEonvironmental
Protection, not:1 fying GRANTREE that the use agreement is
terminated. In the event that this use agreement is terminated
by the GRANTOR, all rights inuring to the GRANTER or its
successors shall cease upon the effective date of the letter of
termination with the exception of those activities necessary to
demobilize and remove personnel and equipment, bul UGRANTEE'S
obllgations and responsibilities under paragraphs 9, 20 and 21 of
thig use agreement shall survive termination.
19. NOTICE: All notices requirved to be given by GRAENTOR to
GRANTEE by this use agreement or applicable law or administrative
rules shall be sufficient if sent by U.8. Mail to the following
address:

Lee County Department. of Public Works

Post Office Box 3958

Fort Myers, Florida 33902-0398

Department of Environmental

Protection

Division of State Lands

Bureau of Public Land Administration, MS 130

3800 Commonwealth Boulevard

Tallahasaseo, Florida 32399-3000
The GRANTEE and  its successors shall notify the GRANTOR by
coertified mail of any changes to the above address al least ten
days before the change is effective.
20,  TAXES AND ASSESSMENTS: The GRANTEE shall assume all
respongibility for liabilities that accrue to the premises or to
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the improvements thereon, including any and all drainage or
special assesasmenls or taxes of every kind and description which
are now or may bo hereaflter lawlully assessed and levied against
the premises during the ceffeclive period of this use agreemen

which result from the grant of this use agreement. or the
activities of GRANTEE hereunder.

21, REMOVAIL OF EQUTPMENT: If the GRANTEE does not. remove any

equlpment occupying the premises after expiration or cancellalion
of this use agreement, within sixty days of the date of
expiration or effective date of the letter of termination
referenced in paragraph 18, above, such equipment will be deemed
forfeited Lo the GRANTOR, and the GRANTOR may authorize removal
and may scell such forfeifed equipment. However, such remedy
shall be in addition Lo all other remedies available to GRANTOR
under applicable laws, rules and regulations including the right
to compel removal and the right to impose administrative fines.

22, ENFORCEMENT CF FPROVISIONS: No failure, ar  successive
failures, on the part of the GRANTOR to enforce any provigion nor
any walver ov successive walivers on its part of any provision
herein, shall operate as a discharge therecf or render the same
inoperative or impair the right to the GRANTOR to enforce the
same  upon  any rencwal therecf or in the event of gsubsegqueont

breach or breachegs.

23. AGREEMENT: This use agreement 1s the entire and only
agrecment between the parties.  Any amendment or medification to

this use agreement must be in writing and must be accopled,
acknowledged and executed by the GEANTEE and GRANTOR.

Z24.  SOVFRELGNTY SUBMERGED LANDS: This usc agreemert doos not
authorizae the nse of any lands located waterward of the mean oo
ordinary high water line of any lake, river, stream, creek, bay,

eagtuary, or other water body or the waters or the alr space

above.
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25, PROOTOITIONS ACATNST LLENS OR OTHER ENCUMBRANCES: Fee title
Co the premiges i1s held by the GRANTOR. GRANTEL shall not do or
permit. anything to be dono which purporls to create a lien or
encunbrance of any nature against the real property contained in
the premises  including,  but not limited to, mortgages or
congtruction licng against the premises or against any intercst
of the GRANTOR thoreiln.

26. GOVERNING LAW: This use agreemcnt. shall be governed by and
interpreted accovding to the laws of the State of Flovida.

27. PARTIAIL INVALIDITY: 1f any term, covenant, condition or
provision of this use agreement shall be ruled by a court of
competent jurisdiction to be invalid, void, or unenforceable, the
remainder shall remain in [ull force and effect and shall in no
way bo alfected, impaired or invalidated.

28, SBPRCLAT, CONDITTION: GRANTEE shall pay reasonable maintenance,
repaitr or roplacoment conts incurred by the Division of
Recreatbion and Parks (DRP) 1f such costs are determined by DRP to
v 1 result ol the GRANTEE’S activities relarted to this use

agreement . —— —— —)———u}————————_——?v

o
e
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IN WITNESS WHEREOF, the parfies have caused this usge
agreement to be execuled on the day and year first above wrilten.
BOARD OF TRUSTEES (OF THE TNTERNAL

IMPROVEMENT TRUST FUN) OF THE
STATE OF [FLORIDA

o e By o _(SEAL)
Witness GLORIA . NELSON, OPERATIONS
. B o AND MANAGEMENT CONSULTANT
Print/Type Name MANAGER, RBUREAU QF PUBILTC

LANTY ADMINTSTRATOR, DIVISION
e OF STATE LANDS, DEPARTMENT
Witness OF ENVIRONMENTAL PROTECTTON

Print/Type Name

STATE OF FIORIDA
COUNTY OF LEON

The forvegoing ilostrument was acknowledged before wme this
. day of . 20 __, by Gloria . Neclson,
Operations and Management Consultant Manager, Bureau of Public
Land Administralion, Division ol State Lands, Department of
Envirvonmental Protection, as agent for and on behalf of the Board
af Trustees of the Internal Tmprovement Trust Fund of the State

of Florida. She is personally known to me.

Nhrary_Pubffa, State of Florida

Print/Type Notary Name
Commi ssion Numbhet :

Commission Mxpires:

Approved as to Form
and Legality

By:
DEP Attorneyv
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LEE COUNTY, FT.ORIDA
BY ITS BOARD OF COUNTY

COMMISSIONERS
. . Ry: . . __(5EAL)
Witnegs
Print/Type Name ) E;inL/Tyﬁe Name )
Ticle:

Witnhess

Prjnt/fype Name

ATTEST: Clerk of the Circuilt Court

Original Signature

Print/Type Name
“GRANTEERE”

STATE OF FLORIDA
COUNTY OF B o

The foregoing instrument was acknowledaged betore me this

day of - . y20_ , by N
—_— ! as I —— - -
and , respectively, on behalf of the

andl

Board ol County Commissioners of Lee County, Florida. Thoy are

personally known to me.

Notdry Pubiic, State of Florida

Print/Type Notary Name
Commiasion Number:

Commission Expires:
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EXHIBIT "A"

A1l that portion of lands described in those certain deeds
vecorded i Official Recovds Book 1740, page 3899%; Ofticial
Records Book 1685, page 1627 of the public records of Lee County,
Florida, and that certain Lease Agreement dated June 12, 2001,
between Lee County and the Department of Environmental
Protoction, Division of Recresalion and Parks, for Dog Beach.
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