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I. REOUESTED MOTION: 
ACTION REQUESTED: Adopt resolution approving the issuance of Lee County Industrial Development Authority Bonds 01 
jehalf of North Fort Myers Utility, Inc., in an amount not to exceed $17.000,000.00 for the primary purpose of (i) current1 
efunding the Authority’s outstanding Sewer Industrial Revenue Bonds (North Fort Myers Utility Project), Series 1995A (thl 
Refunded Bonds”), including payment of a premium on such Refunded Bonds, (ii) refinancing certain taxable indebtednes 
ncurred by the Corporation to expand its System, and (iii) paying costs associated with the issuance of the Bonds. 

NWACTIONISNECESSARY: Authorizes Industrial Development Authorityto issue industrial development bonds pursuar 
o Chapter 159. Florida Statutes. 

XHAT ACTION ACCOMPLISHES: Provides Board consideration of proposed Industrial Development Authority Bond 
IS required by Internal Revenue Code and Florida Statutes. Board approval will authorize and adopt approving bond issuanc’ 
esolution. 

!. DEPARTMENTAL CATEGORY: 
C/dl# 

3. MEETING DATE: 
COMMISSION DISTRICT # /I.5-/&7#3 

1. AGENDA: 5. REOUIREMENT/PURPOSE: 6. REOUESTOR OF INFORMATION: 
6wwN 

X CONSENT X STATUTE F.S. Ch. 159 A. COMMISSIONER - 
ADMINISTRATIVE ORDINANCE B. DEPARTMENT County Attorney - 
APPEALS ADMIN. CODE C. DIVISION - 
PUBLIC X OTHER sec. 147 IRC BY: James G. Yaeger - 
WALK ON County Attorney - 
TIME REQUIRED: 

1. BACKGROUND: The Lee County Industrial Development Authority has entered into an agreement for issuance of privat 
activity revenue bonds with North Fort Myers Utility, Inc.. On February 14. 2003, the Industrial Development Authority held 
ioticed public hearing and adopted an inducement resolution for the proposed issuance of Industrial Development Authoril 
private activity revenue bonds in an initial amount not to exceed $17,000.000.00 for the primary purpose of(i) currently refundin 
he Authority’s outstanding Sewer Industrial Revenue Bonds (North Fort Myers Utility Project), Series 1995A (the “Refunde 
3onds”), including payment of a premium on such Refunded Bonds, (ii) refinancing certain taxable indebtedness incurred by th 
Corporation to expand its System, and (iii) paying costs associated with the issuance of the Bonds. 

The Internal Revenue Code and Florida Statutes require an applicable elected body to approve the prospective bond financin 
or the project. The county resolution approves the issuance of the bonds and the project. Section 3 provides that Board actio 
s a limited approval. 

I. MANAGEMENT RECOMMENDATIONS: 

b. RECOMMENDED APPROVAL: 

DENIED 
DEFERRED 
OTHER 

S:\GSUGY\AGENDA\IDA -North Fort Myers Utility, Inc 



March 5, 2003 

James Cr. Yaeger, Esq. 
Lee County Attorney 
2 I 15 Second Street 
Fort Myers. Florida 33901 

Dear Mr. Yaeger: 

Attached please find ten copies of a proposed resolution for consideration by the 
Board of County Commissioners at the Board’s next meeting. Adoption of the resolution 
would provide the Board’s limited approval to the issuance of not exceeding $17,000,000 of 
I,ee County Industrial Development Authority Ulility System Refunding Revenue Bonds, 
Series 2003 (North Fort Myers litility, Inc. Project) for the bencllt of North Fort Myers 
Utility, Inc. As always, the approval of the County is extremely limited and is required by 
Section 147(f) of the Internal Revenue Code and Section 159.47(l)(i), Florida Statutes. In 
essence, these provisions provide that an elected public body must give its approval to the 
issuance of private activity bonds prior to their issuance. The Board’s approval is given in 
accordance with Section 125.01(l)(z), Florida Statutes. 

Section 3 ofthe Board’s resolution makes it clear that the approval being given by the 
Board is limited and, importantly, that the Board is not incurring any liability as a result 
thereof. Please note that Section IO of the Authority’s Resolution, which is attached as an 
Exhibit to the Hoard’s resolution, also contains the same provision. 

Please icl us know whether or not it will be necessary to have any reprcscntatives from 
the Authority, North Fort Myers Utility, Inc. or their counsel present at the meeting. Also, 
please provide mc with a certified copy of the adopted resolution. 



Once again, thank you for your assistance in this matter. 

CMT:mbw 
Ericlosurrs 
cc w/Enclosures: 

James T. Humphrey, Esq. 
John R. Stokes, Esq. 



RESOLUTION NO. 2003 - 

A RESOLUTION APPROVING TlIE ISSUANCE BY THE 
I,liE COUNTY INDUSTRIAL DEVELOPMEN’I 
AUTHORI’I‘Y OF ITS PRIVATE ACTIVITY UTILITY 
SYS’I‘I:M RliVENUE BONDS IN AN AGGREGATE 
PRINCIPAL AMOlJNTNO’I‘ TO EXCliED $17,000,000, THE 
PROCEEDS FROM ‘I‘HIJ SALE OF WI~IICH WILL BE USED 
TO PROVIDI: FUNDS TO MAKE A LOAN TO NORTII 
FORT MYERS IJTILITY, INC. IN A PRINCIPAL AMOIJNI 
EQUAL ‘1‘0 THE PRINCIPAL AMOUNl‘ OF SAID BONDS 
FOR THE PRIMARY PURPOSES OF REFUNDING 
CERTAIN OUTSTANDING OBLIGATIONS OF THE 
AIJTHORITY AND REFINANCING CERTAIN TAXABLE 
INDEBTEDNESS INCURRED BY THE CORf’ORATION. 

BE IT RESOLVED BY THE BOARD OF COUNTY COMMISSIONERS OF 
LEE COUNTY, FLORIDA: 

SECTION 1. 
as follows: 

FINDINGS. It is hereby ascertained, determined and declared 

A. The Ice County Industrial Development Authority (the “Authority”) has 
submitted to the Board of County Commissioners of Lee County, Florida (the “County”), a 
copy of a resolution of the Authority adopted on February 14, 2003 (the “Authority 
Resolution”), granting its approval for the issuance by the Authority of its private activity 
revenue bonds (the “Bonds”), in an initial aggregate principal amount not to exceed 
$17,000,000, and a loan by the Authority to North Fort Myers IJtility, Inc., a Florida 
corporation (the “Corporation”), in a principal amount equal to the principal amount of the 
Bonds for the primary purposes of(i) currently refunding the Authority’s outstanding Sewer 
Industrial Revenue Bonds (North Fort Myers Utility Project), Series I995A (the “Refunded 
Bonds”), including payment of a premium on such Refunded Bonds, (ii) refinancing certain 
taxable indebtedness incurred by the Corporation to expand its System (as hereinafter 
defined) (the “Project”), and (iii) paying costs associated with the issuance of the Bonds. A 
copy of the Authority Resolution is attached hereto as Exhibit A. 



B. On Fcbrunry 14, 2003. the Authority hcfd a public hearing. which public 
hearing was duly conducted by the Authority on such date upon reasonable public notice, and 
at which hearing members ofthe public were afforded reasonable opportunity to be heard on 
all matters pertaining to the location and nature ofthe Project. the refunding ofthe Rehmded 
fsonds and to the issuance of the Bonds. 

c. f’ursuant to the Authority Resolution, the Authority has requcstcd the County 
npprovc the issuance of the Bonds, the location and nature of the f’rojcct and the relimtfing 
ofthe IicCundcd 13onds in accordance with the requirements ofscction 147(f) ofthc Internal 
ftevcnue Cotfe of 1986, as amcndetf. 

D. The purposes of Part If, Chapter 159, Florida Statutes, will be cffectivcfy 
served and it is dcsirabfc and in the best interests of the County that the issuance ofthc Bonds 
and the use of the proceeds thereof to tinance the costs of the Project and the refunding of 
the Refundetf Rends bc approved by the Board of County Commissioners of the County (the 
“Hoard”). 

SECTION 2. APPROVAL OF ISSUANCE OF BONDS. The issuance of 
the f<onds and the use of the proceeds thereof to finance the costs of the f’rojcct and the 
refunding ot‘ the Kefunded Rends as contcmpfatcd by the Authority Rcsofution be and 
hereby are approvccf in accordance with the provisions of the Code. 

SECTION 3. LIMITED APPROVAL. The approval given herein shall not 
be construed as an approval of any necessary rezoning applications or approval or 
acquiesccncc to the alteration at’ existing zoning or Land use nor approval for any other 
regulatory permits relating to the f’roject and the Board shall not be construed by reason of 
its adoption of this resolution to have waived any right ofthc Board or estopping the Board 
from asserting any rights or rcsponsibifities it may have in such regard. Further, the approval 
by the Board of the issuance ofthc Bonds by the Authority shaft not be construed to obligate 
the County to incur any liability, pecuniary or otherwise. in connection with the issuance of 
the Bonds, the refinancing of the Project and the refunding ot” the RcI’unded Bonds, and the 
Authority shalt so provide in the financing documents setting forth the details of the Uonds. 
Finally. the County shall not be construed by reason of its adoption of this resolution to (i) 
attest to the Corporation’s ability to repay the indcbtedncss reprcsentcd by the Bonds. or (ii) 
a recommendation to prospective purchasers of the Donds to purchase the same. 



SECTION 4. 
immediately. 

EFFECTIVE DATE. This f&solution shall take effect 

ADOPTED this _~,,, day of March, 2003. 

LEE COUNTY, FLORIDA 

Chairman, l!xxml of County Commissioners of 
I,cc County. Floritln 

ATTEST: 

Clerk of the Circuit Court of I .cc County 
and ex-ofticio Clerk of the Board of County 
Commissioners of Lee County, l~lorida 

Approved as to Form and 
Legal Sulliciency 

County Attorney 



EXHIBIT A 

AUTHORITY APPROVING RESOLUTION 



RESOI,U’I’ION 

AN INDUCEMENT RESOLUTION OF THE LEE COIJNTY 
INDUSTRIAL I~>EVELOPMENfAIITMORITY RECiARDINCi 
THE OFFICIAL AC’T’ON OF THE AIJTHORITY WITH 
RESPECT ‘1‘0 ‘l‘HE PROPOSED ISSUANCE OF UTILI’fY 
SYSTEM REVENUE BONDS IN ONE OR MORE SERIES 
FOR THE PRINCIPAI, PURPOSES OF C:URRENTLY 
REFUNDING THE AUTHORITY’S OUTSTANDING SEWER 
INDUSTRIAL DEVELOPMENT REVENUE BONDS, 
SERIES 1005A (NORTH FORT MYERS I~TILITY 
PROJECT), INCLIJDI~NG PAYMENT OF A PREMIUM ON 
SUCH REFLJNDED BONDS AND REFINANCING CERTAIN 
INDEBTEDNESS I~NC’URREL) BY NORTH FORT MYERS 
Mom, INC:. TO EXPAND rrs wAs*rr<wATER urIL1TY 
SYSTEM; PAYING COS’I‘S ASSOCIATED WIT11 THE 
tSSlIANCli OF THE SERIES 2003 BONL%; AUTEIOKI%ING 
‘~~IEEx~CIJTI(I)NAND DEI,I~ERY~FA MEMORANDIIM 
OF AGREEMENT BETWEEN THE ACJTHORI’I‘Y AND 
NORTlI FORT MYERS U’L‘II.ITY, INC.; PROVIDING; FOR 
TJIE PRELIMINARY APPROVAL BY ‘THE ACITHORITY 
1X~RTLlE ISS1JANCEOFN~1‘EXC:EEDINC~$I7,00O,OO0OF 
SIJCH BONDS IN ONE OR MORE SERIES; AND 
PROVIDING; FOR RELATED MA’rTERS. 

WHEREAS, North Fort Myers Utility, Inc., a Florida corporation (the “Corporation”), 
has applied to the Lee County Industrial Dcvelopmcnt Authority (the “Authority”), to issue 
its private activity tax-exempt and taxable revenue bonds in one or more scrics and in an 
aggregate principal amount not to exceed $17,000,000 (the “Bonds”) for the principal 
purposes of(i) currently refunding the Authority’s outstanding Sewer Industrial Development 
Rcvenuc Bonds (North Fort Myers Iltility Project), Series 1905A (the “Refunded Bonds”), 
including payment of a premium on such Refunded Bonds, (ii) refinancing certain taxable 
indebtedness incurred by the Corporation to expand its System (as hereinafter defined) (the 
“Project”), and (iii) paying costs associatedwith the issuance ofthe Series 2003 Bonds. The 
Corporation owns and operates a system of facilities providing wastcwater collection, 
transmission, treatment and disposal services for pollution control locatcd in Lee County, 
Florida, and :I portion of which was financcd with proceeds of the Rcfundcd Bonds 
(collectively, the “System”); and 



WHEREAS, the Corporation has requcstcd that the Authority loan the proceeds of 
the Bonds to said Corporation pursuant to Chapter 159, Parts 11,111 and VII, Florida Statutes, 
and such other provision or provisions of Florida law as the Authority may determine 
advisable (the “Act”) in order to accomplish the foregoing; and 

WHEIIEAS, the bond resolution granting the final authority for the issuance of the 
Bonds has not yet been adopted by the Authority; and 

WHEREAS, the issuance of the Bonds under the Act in one or more issues or series 
not exceeding an aggregate principal amount of $17,000,000 and the loaning of the proceeds 
thereof to refund the Refunded Bonds, finance payment of a premium on such Refunded 
Bonds and refinance the Project under a loan agreement or other financing agreement which 
will provide that payments thcrcundcr beat least sufticient to pay the principal ofnnd interest 
and redemption premium, ifany, on such Bonds and such other costs in connection therewith 
as may bc incurred by the Authority, will assist the Corporation and promote the public 
purposes provided in the Act; and 

WHEREAS, in order to satisfy certain requirements ofSection 147(f) ofthe Intcmal 
Rcvcnuc Code of 1986, as amended (the “Code”), the Authority held a public hearing on the 
proposed issuance of the Bonds for the purposes herein stated on the date hereof, which date 
is mom than 14 days following the first publication of notice of such public hearing in a 
newspaper of general circulation in I.ee County, Florida (a true and accurate copy of the 
affidavit ofpublication ofsuch notice is attached hereto as Exhibit A), which public hearing 
was conducted in a manner that provided a rcasonablc opportunity for persons with differing 
views to he heard, both omlly and in writing, on the issuance of such Bonds and the location 
and nature of the System and was held in a location which, under the facts and 
circumstances, was convenient for the residents of Lee County, such notice was reasonably 
designed to inform residents of Lee County of the proposed issue, stated that the Authority 
would be the issuer of the Bonds, stated the time and place of the hearing and generally 
contained the information required by Section 147(f) ofthe Code and applicable regulations 
thereunder; and such 14 days were adequate for notice to be brought to the attention of all 
intcrestedpersons, exceeds the normal periods for notice ofpublic hearings conducted by the 
Authority and provided sufficient time for interested persons to prepare for and to express 
their views at such hearing; and 

WHEREAS, the Corporation has agreed to execute and deliver to the Authority the 
Memorandum of Agreement (the “Memorandum of Agrecmcnt”) relating to the issuance of 
the Bonds, attached hereto as Exhibit B; and 



WHEREAS, it is intended that this Resolution shnll constitute official action toward 
the issuance of the Bonds within the meaning of the applicable United States Treasury 
Regulations and, specifically, to satisfy the requirements of Treasury Regulations Section 
1.150-2 and to be a declaration of official intent under such Section; and 

IT IS, THEREFORE, DETERMINED AND RESOLVED BY THE LEE 
COUNTY INDUSTRIAL DEVELOPMENT AUTHORITY, THAT: 

SECTION I. AUTHORITY FOR TtIIS RESOl,UTlON. This resolution, 
hcrcinafter called “Resolution” is adopted pursuant to the provisions of the Act and other 
applicable provisions of law. 

SECTION 2. PRELIMINARY STATEMENT. This Resolution is entered 
into to permit the Corporation to proceed with refunding ofthe Refunded Bonds, financing 
the payment of a premium on such Refunded Bonds and refinancing the Project and to 
provide a limited expression ofintention by the Authority, prior to the issuance ofthe Bonds, 
to issue and sell the Bonds and make the proceeds thereof available to reftmd the Refunded 
Bonds, to the extent of such proceeds, all in nccordancc with and subject to the provisions 
of the Constitution and other laws of the State of Florida, including the Code and this 
Resolution, but subject in all respects to the terms of the Memorandum of Agreement. 

SECTION 3. APPROVAL OFTHE REFUNDING AND PROJECT. The 
refunding of the Refunded Bonds, financing the payment of a premium on such Refunded 
Bonds and refinancing the Project by the Authority through the issuance of the Bonds, 
pursuant to the Act, will promote the economic development and health and welfare of the 
citizens ofLee County, will provide the residents of the County with new jobs, will promote 
the general economic structure of the County, will thereby serve the public purposes of the 
Act and is hercbypreliminarilyapproved, subject, however, in all respects to the Corporation 
meeting the conditions set forth in the Memorandum of Agreement to the sole satisfaction 
of the Authority. 

SECTION 4. EXECU’I‘ION AND DELIVERY OF MEMORANDUM OF 
AGREEMENT. The Chair or the Vice-Chair and the Secretary are hereby authorized and 
directed to execute. for and on behalf of the Authority, the Memorandum of Agreement 
attached hereto as Exhibit H bctwcen the Authority and the Corporation providing 
understandings relative to the proposed issuance of the Bonds by the Authority to refund the 
Refunded Bonds, finance payment of a premium on such Refunded Bonds and refinance the 
Project in an aggregate principal amount not to exceed lesser of (a) $I 7,000,000, or (b) the 
amount determined by the Authority and the Corporation to be necessary to accomplish the 
foregoing. 



SECTION 5. AUTHORIZATION OF THE BONDS. There is hereby 
authorized to be issued and the Authority hereby dctermincs to issue the Bonds, if so 
requested by the Corporation and subject to the conditions set forth in the Memorandum of 
Agreement attached hereto, in one or more issues or series of such tax-exempt and taxable 
revenue bonds in an aggregate principal amount not to exceed $17,000,000 for the principal 
purposes of refunding the Refimded Bonds, finance the payment of a premium on such 
Refunded Bonds and refinancing the Project 3s described in the Memorandum ofAgreement 
and paying the costs associated with the issuance of the Series 2003 Bonds. The rate of 
interest payable on the Bonds shall not cxcecd the maximum rate pennitted by law. 

SECTION 6. RECOMMENDATION FOR APPROVAL TO BOARD OF 
COUNTY COMMISSIONERS. The Authority hereby recommends the issuance of the 
Bonds and the refunding of the Refunded Bonds, fmancing the payment of a premium on 
such Refund4 Bonds and refinancing the Project for approval to the Board of County 
Commissioners of Lee County (the “Board”). l’hc Authority hereby directs the Chair or 
Vice-Chair, either alone orjointly, at the expense of the Corporation, to cooperate in seeking 
approval for the issuance of the Bonds, the refm~tiing of the Refunded Bonds, financing the 
payment of a premium on such Refunded Uontls and rctinancing the Project by the Board 3s 

the applicable elected representatives of Lee County urlticr and pursuant to the Act and 
Section 147(f) of the Internal Revenue Code of 1086, as amended. 

SECTION 7. GENERAL AUTIIORlZATION. The Chair, the Vice-Chair 
and the Secretary are hen-cby further author&d to proceed with the undertakings provided 
for herein and in the Memorandum ofAgreement on the part ofthc Authority and are further 
authorized to take such steps and actions as may bc rcquircd or nec,cssary in order to cause 
the Authority to issue the Bonds subject in ail respects to the terms and conditions set forth 
herein and in the Memorandum of Agreement. 

SECTION 8. AFFIRMATIVE ACTION. This resolution is an affirmative 
action of the Authority toward the issuance of the Bonds, as contemplated in the 
Memorandum of Agreement, in accordance with the purposes of the laws of the State of 
Florida and the applicable United States Treasury Regulations. 

SECTlON 9. LIMITED OBLIGATIONS. The Bonds and the interest 
thereon shall not constitute an indebtedness or pledge of the general credit or taxing power 
of Lee County, the State of Florida or any political subdivision or agency thereof but shall 
be payable soieiy from the revenues picdgcd therefor pursuant to a loan agreement or other 
financing agreement enter4 into by and between the Authority and the Corporation prior to 
or contemporaneously with the issuance of the Bonds. The Authority has no taxing power. 

4 



SECTION 10. LIMITED AYPROVAL. The approval given herein shall not 
be construed as an approval of any necessary rezoning applications nor for any other 
regulatory permits relating to the System and the Authority shall not be construed by reason 
of its adoption of this resolution to have waived any right of the County or estopping the 
County from asserting any rights or responsibilities it may have in that regard. 

SECTION 11. 
immediately. 

EFFECTIVE DATE. This Resolution shall take effect 

ADOWED this 14th day of February 2003 

(SEAL) 

LEE COUNTY INDUSTRIAL 
DIWELOPMENT AUTHORITY 

ATTEST: 

CYlair 
.‘ 



EX~HIBIT A 

AFFIDAVIT OF YUBLICATION OF 
NOTICE: OF PUBLIC HEARING 

A-l 



STATE 0FFiOIlIl)A 
COUNTY OF LEE 



MEMORANDUM OF AGREEMENT FOR ISSUANCE OF 
PRIVATE ACTIVITY REVENUE BONDS 

This Memorandum of Agreement (the “Agreement”) is between the Lee C:ounty 
Industrial Development Authority, a public body corporate and politic (the “Authority”) and 
North Fort Myers Iltility, Inc., a Florida corporation, (the “Corporation”). 

WrrNESSFrH: 

I. &hminnrv Statement. Among the matters of mutual understanding and 
inducement which hnvc rcsultcd in tbc execution of this Agreement are the following: 

(4 Whereas Chapter 159, Parts II, 111 and VII, Florida Statutes, and other 
applicable provisions oflaw (the “Act”) provide that the Authority may issue tax-exempt and 
taxable KVCJJW bonds and loan the proceeds thereof to one or more persons, firms or private 
corporations, or use such procoeds, to defray the cost of acquiring, by purchase or by 
construction, certain pollution control facilities. 

(b) The Corporation is considering refinancing outstanding indchtedness 
including, but not limited to, all or a portion of the Authority’s outstanding Sewer Industrial 
Development Revcnuc Bonds, Series 1995A (North Fort Myers Utility Project) (the 
“Refunded Bonds”) which were used to refund certain outstanding indebtedness and 
construct and equip certain capital improvements to the utility system for its service area (the 
“System”), finance the payment of a premium OJI such Refunded Bonds and refinancing 
certain taxable indcbtcdncss incurred by the Corporation to expand its System (the “Project”). 

(cl The Authority intends this Agreement to constitute its preliminary approval, 
subject in all respects to the terms hereof, to issue its bonds (the “Bonds”) in one or more 
series or issues pursuant to the Act in the amount to bc agreed upon by the Authority and the 
Corporation and to loan the proceeds thereof to the Corporation, or to use such proceeds as 
described above, including all costs incurred in connection with the issuance of the Bonds 
by the Authority and the C~Yorporation, up to an amount not to cxcced $17,000,000. 

(4 The Authority considers the issuance and sale of the Bonds, for the purposes 
hereinabove set forth, consistent with the objectives of the Act. This Agreement constitutes 
the official action of the Authority toward the issuance of the Bonds as herein contemplated 
in accordance with the purposes of both the Act and the applicable United States Treasury 
Regulations. 



2. Undertakings on the Part of the Authority. Subject to the terms hereof, the 
Authority agrees as follows: 

(4 Subject to the Corporation providing the Authority with sufficient evidence to 
enable the Authority to make the findings set forth in Section 159.29 of the Act, the 
Authority will authorize the issuance of the Bonds, in one or more series or issues, in the 
aggregate principal amount necessary and suffjcient to refund the Refunded Bonds, finance 
the payment of a premium on such Refunded Bonds and refinance the Project as the 
Authority and the Corporation shall agree in writing, but in all events, the principal amount 
of such Bonds shall not exceed the lesser of(i) the amount determined by the Authority and 
the Corporation necessary to accomplish the foregoing, or (ii) $17,000,000. 

(b) The Authority will cooperate with the Corporation and with the underwriters, 
placement agents or purchasers of the Bonds and the bond counsel of the Authority with 
respect to the issuance and sale of the Bonds and will take such flIrther action and authorize 
the execution of such documents as shall be mutually satisfactory to the Authority and the 
Corporation for the authorization, issuance and sale of such Bonds and the use of the 
proceeds thereof to refund the Refunded Bonds. 

(cl Such actions and documents may permit the issuance from time to time in the 
future of additional bonds on terms which shall hc set forth therein, whetherpari ~assu with 
other series of bonds or otherwise, for the purpose of defraying the cost of completion, 
cnlargemcnts, improvcmcnts and expansions of the System, or any segment thereof, or 
refunding of the Bonds. 

(4 The loan agreement, trust indcnturc, mortgage and other financing documents 
(collectively, the “Financing Agreements”) between the Authority and the Corporation shall, 
under terms agreed upon by the parties, provide for payments to be made by the Corporation 
in such sums as shall be necessary to pay the amounts required under the Act, including the 
principal of and interest and redemption premium, if any, on the Bonds, as and when the 
same shall become due and payable. 

(e) The Bonds shall specifically provide that they are payable solely from the 
revenues derived pursuant to the Financing Agreements bctwcen the Authority and the 
Corporation or other agreements approved by the Authority, except to the extent payable out 
of amounts attributable to Bond proceeds. The Bonds and the interest thereon shall not 
constitute an indebtedness or pledge of the general credit of Lee County, the State of Florida 
or any political subdivision or agency thereof, and such fact shall be plainly stated on the face 
of the Bonds. 
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(9 lssuancc of the Bonds by the Authority shall be contingent upon compliance 
with (i) all of the provisions hcrcof, and (ii) all provisions of the Internal Rcvenuc Code of 
1986, as amended (the “Code”), and the regulations promulgated thereunder, including the 
ability ofand desirability by the Authority to issue obligations to refund the Refunded Bonds 
and the approval thereof by the Authority and the Board of Commissioners of Lee County 
in accordance with the provisions of Section 147(f) of the Code. 

3. Undertakings on the Part of the Corporation. Subject to the terms hereof, the 
Corporation agrees as follows: 

(4 The Corporation will use reasonable efforts to insure that the Bonds in the 
aggregate principal amount as stated above are sold; provided, however, that the terms of 
such Bonds and of the sale and delivery thereof shall be mutually satisfactory to the 
Authority and the Corporation. 

(b) Prior to the issuance ofthe Bonds in the principal amount stated above, in one 
or more series or issues from time to time as the Authority and the Corporation shall agree 
in writing, the Corporation will enter into the Financing Agreements with the Authority, the 
terms of which shall be mutually agreeable to the Authority and Corporation, providing for 
the loan or ase of the proceeds of the Bonds to refund the Reftmded Bonds, finance the 
payment ofa premium for such Refunded Bonds and refinance the Prqjcct. Such Financing 
Agreements will provide that the Corporation will be obligated to pay the Authority (or the 
trustee for holders of the Bonds on behalf of the Authority, as the case may be) Sums 
sufficient in the aggrcgatc to cnablc the Authority to pay the principal of and interest and 
redemption premium, if any, on the Bonds, as and when the same shall become due and 
payable. and all other expenses related to the issuance and delivery of the Bonds. 

Cc) The Corporation shall, in addition to paying the amounts set forth in the 
Financing Agreements, pay all costs of operation, maintenance, taxes, governmental and 
other charges which may be assessed or levied against or with respect to the System. 

(4 To the extent not otherwise paid from Bond proceeds, the Corporation hereby 
agrees to pay all of the out of pocket expenses of officials and representatives of the 
Authority incurred in connection with the issuance of the Bonds and will pay all reasonable 
fees and expenses of the Authority in accordance with its guidelines, of Fowler, White, 
Boggs &Banker, Counsel to the Authority, and ofNabors, Giblin & Nickerson, P.A., Bond 
Counsel. 

3 



(e) The Corporation will hold the Authority and Lee County free and harmless 
from any loss or damage and from any taxes or other charges levied or assessed by reason 
of any mortgaging or other disposition of the System. 

(9 The Corporation agrees to indemnify and defend the Authority and Lee County 
and hold the Authority and Lee County harmless against any and all claims, losses, liabilities 
or damages to property or any injury or death of any person or persons occurring in 
connection with the System or the issuance of the Bonds and the Corporation’s undertaking 
thereof, or in any way growing out of or resulting from this Agrccmcnt including, without 
limitation, all costs and expenses of the Authority and reasonable attorneys’ and legal 
assistants’ fees incurred in the enforcement of any agreement of the Corporation contained 
herein. In the event that the Bonds are not issued and delivered, this indemnity shall survive 
the termination of this Agreement. 

(9) The Corporation will take such further action as may be required to implcmcnt 
its aforesaid undertakings and as it may deem appropriate in pursuance thereof. 

4. General Provisions. All commitments of the Authority under Section 2 hereof 
and of the Corporation under Section 3 hereof are subject to the conditions that all of the 
following events shall have occurred not later than December 3 I, 2003 or such other date as 
shall be muhtaliy satisfactory to the Authority and Corporation. 

(21) The Authority shall be lawfully entitled to issue the Ho& as herein 
contemplated. 

@ I The Authority and Corporation shall have agreed on mutually acceptable terms 
for the Bonds and the sale and delivery thereof and mutually acceptable terms and conditions 
of any trust instrument or instruments in respect thereto and any Financing Agreements or 
other agreements incidental to the financing or referred to in Sections 2 and 3 hereof. 

cc> Such rulings, approvals, consents, certificates of compliance, opinions of 
counsel and other instruments and proceedings satisfactory to the Corporation and to the 
Authority as to such matters with respect to the Bonds, the refunding of the Refunded Bonds, 
financing the payment of a premium for such Refunded Bonds and refinancing the Project, 
the Financing Agreements and any other trust instrument or instruments, as shalt be specified 
by the Corporation or the Authority, shalt have been obtained from the Internal Revenue 
Service and/or IJnited States Treasury Department or such other governmental, as well as 
non-governmental, agencies and cntitics as may have or assert competent jurisdiction over 
or interest in matters pertinent thereto and shall be in full force and cffcct at the time of 
issuance of the Bonds, 
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(d) Compliance with all applicable provisions of Chapters 150, 189,2 I5 and 2 IX, 
Florida Statutes, relating to the issuance of the Bonds, the interest rate thereon, the type of 
purchasers of the Bonds and the terms on which the Bonds may otherwise be issued. 

(e) Notwithstanding any other terms hereof, nothing contained hercin shall be 
construed to create a binding commitment by the Authority to issue the Bonds until such 
time, if ever, as the Authority shall grant its final approval for the issuance of the Bonds and 
the final terms and provisions of the financing and refinancing. By execution hereof, the 
Corporation agrees that the Authority may withhold its final approval of the issuance of the 
Bonds in its sole discretion and shall not incur any liability whatsoever as a result of it not 
granting any such approval notwithstanding any other provision hereof. 

If the events set forth in this Section 4 do not take place within the time set forth or 
any extension thereof, the Corporation agrees that it will reimburse the Authority for all the 
reasonable and necessary direct or indirect expenses which the Authority may incur at the 
Corporation’s request arising from the execution of this Agreement and the performance by 
the Authority of its obligations hereunder, including all reasonable legal fees for counsel to 
the Authority and expenses of bond counsel. 

5. Binding Effect. All covenants and agreements hcrcin contained byoron behalf 
of the Authority and the Corporation shall bind and inure to the benefit of the respective 
successors and assigns of the Authority and the Corporation whether so expressed or not. 
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IN WITNESS WHEREOF, the par-tics hcrcto have entered into this Agreement by 
their officers thereunder duly authorized as of the 14th day of February 2003. 

LEE COUNTY INDUSTRIAL 
DEVELOPM~ENT AUTHORITY 

(SEAL) 

ATTEST: 

NORTH FORT MYERS UTILITY, INC. 
(CORPORATE SEAI,) 

By: 

ATTEST: 


