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Lt. Governor
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CORRECTED

April 6, 2023

Lee County BOCC; Josh Malo

c/o Grady Timmins

Coastal Engineering Consultants Inc.
28421 Bonita Crossings Blvd

Bonita Spring, FL 34135
otimmins(@cecifl.com

File No.:270258-006 EE, Lee County
BOT Reference #: 362306575
Easement #:29467

Dear Lee County BOCC; Josh Malo:

On March 7, 2023, we received your request for verification of exemption to perform the
following activities:

To maintenance dredge via hydraulically/mechanically dredging to restore Old Pelican Bay
channel to its previous design configuration. The previously permitted dredge template has a
depth of -4 feet MLW (-5.6 feet NAVD8S8) and 1V:3H side slopes with an approximately 30 foot
wide channel. Removing approximately 4,200 cubic yards of sediment. Dredge material will be
offloaded and stored in a self -contained upland site on the east bank of the channel, within the
Old Pelican Bay Channel in San Carlos Bay, Class II Waters, Prohibited for shellfish harvesting,
Section 13, Township 46 South, Range 23 East, Lee County.

Your request has been reviewed to determine whether it qualifies for (1) a regulatory exemption,
(2) proprietary authorization (related to state-owned submerged lands), and (3) federal approval
that may be necessary for work in wetlands or waters of the United States.

Your project did not qualify for the proprietary and federal review portions of this verification
request. Specifically, the activity is not covered by the State Programmatic General Permit.
Additional authorization must be obtained prior to commencement of the proposed
activity. This letter does not relieve you from the responsibility of obtaining other federal, state,
or local authorizations that may be required for the activity. Please refer to the specific section(s)
dealing with that portion of the review below for advice on how to proceed.
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If you change the project from what you submitted, the authorization(s) granted may no longer
be valid at the time of commencement of the project. Please contact us prior to beginning your
project if you wish to make any changes.

If you have any questions regarding this matter, please contact us by telephone at (239) 344-5600
or by e-mail at SouthDistrict@floridadep.gov.

1. Regulatory Review — VERIFIED

Based on the information submitted, the Department has verified that the activity as proposed is
exempt under Chapter 62-330.051(7)(a), Florida Administrative Code, and Section 403.813(1)(f)
of the Florida Statutes from the need to obtain a regulatory permit under Part IV of Chapter 373
of the Florida Statutes.

This exemption verification is based on the information you provided the Department and the
statutes and rules in effect when the information was submitted. This verification may not be
valid if site conditions materially change, the project design is modified, or the statutes or rules
governing the exempt activity are amended. In the event you need to re-verify the exempt status
for the activity, a new request and verification fee will be required. Any substantial modifications
to the project design should be submitted to the Department for review, as changes may result in
a permit being required.

General Conditions for Exemptions
The following apply when specified in an exemption in Rule 62-330.051, F.A.C.:

1. Activities shall not exceed a permitting threshold in section 1.2 of the applicable Volume
II;

2. Construction, alteration, and operation shall not:

a. Adversely impound or obstruct existing water flow, cause adverse impacts to existing
surface water storage and conveyance capabilities, or otherwise cause adverse water
quantity or flooding impacts to receiving water and adjacent lands;

b. Cause an adverse impact to the minimum flows and levels established pursuant to Section
373.042, F.S.

c. Cause adverse impacts to a Work of the District established pursuant to Section 373.086,
F.S.;

d. Adversely impede navigation or create a navigational hazard;

e. Cause or contribute to a violation of state water quality standards. Turbidity,
sedimentation, and erosion shall be controlled during and after construction to prevent
violations of state water quality standards, including any antidegradation provisions of
paragraphs 62-4.242(1)(a) and (b), subsections 62-4.242(2) and (3) and Rule 62-302.300,
F.A.C., and any special standards for Outstanding Florida Waters and Outstanding
National Resource Waters due to construction-related activities. Erosion and sediment
control best management practices shall be installed and maintained in accordance with
the guidelines and specifications described in the State of Florida Erosion and Sediment
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Control Designer and Reviewer Manual (Florida Department of Environmental
Protection and Florida Department of Transportation, June 2007), incorporated by
reference herein (https://www.flrules.org/Gateway/reference.asp?No=Ref-02530), and
the Florida Stormwater Erosion and Sedimentation Control Inspector’s Manual (Florida
Department of Environmental Protection, Nonpoint Source Management Section,
Tallahassee, Florida, July 2008), incorporated by reference herein
(https://www.flrules.org/Gateway/reference.asp?No=Ref-02531).

Allow excavated or dredged material to be placed in a location other than a self-contained
upland disposal site, except as expressly allowed in an exemption in rule 62-330.051,
F.A.C.

3. When performed in waters accessible to federally- or state-listed aquatic species, such as
manatees, marine turtles, smalltooth sawfish, and Gulf sturgeon, all in-water work shall comply
with the following.

a.

All vessels associated with the project shall operate at “Idle Speed/No Wake” at all times
while in the work area and where the draft of the vessels provides less than a four-foot
clearance from the bottom. All vessels will follow routes of deep water whenever
possible.

All deployed siltation or turbidity barriers shall be properly secured, monitored, and
maintained to prevent entanglement or entrapment of listed species.

All in-water activities, including vessel operation, must be shut down if a listed species
comes within 50 feet of the work area. Activities shall not resume until the animal(s) has
moved beyond a 50-foot radius of the in-water work, or until 30 minutes elapses since the
last sighting within 50 feet. Animals must not be herded away or harassed into leaving.
All on-site project personnel are responsible for observing water-related activities for the
presence of listed species.

Any listed species that is killed or injured by work associated with activities performed
shall be reported immediately to the Florida Fish and Wildlife Conservation Commission
(FWC) Hotline at 1(888)404-3922 and ImperiledSpecies@myFWC.com. Copies of
incorporated materials identified above may be obtained from the Agency, as described
in subsection 62-330.010(5), F.A.C.

Proprietary Review - PENDING GRANTED
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The Department acts as staff to the Board of Trustees of the Internal Improvement Trust Fund
(Board of Trustees) and issues certain authorizations for the use of sovereign submerged lands.
The Department has the authority to review activities on sovereign submerged lands under
Chapters 253 and 258 of the Florida Statutes, and Chapters 18-18, 18-20, and 18-21, Florida
Administrative Code, as applicable.

1. The activity appears to be located on sovereign submerged lands owned by the Board of
Trustees. The activity is not exempt from the need to obtain the applicable proprietary
authorization. As staff to the Board of Trustees, the Department has reviewed the activity
described above, and has determined that as long as the work is performed as described in
the attached project drawings, is wholly located within the boundaries of the existing
Sovereign Submerged Land Easement (BOT No.: 362306575) and is consistent with the
terms and conditions therein, we have no objection to the project. Therefore, consider this
letter to also constitute the authority sought under Section 253.77 of the Florida Statutes
to pursue this project.

3. Federal Review - SPGP NOT APPROVED

Your proposed activity as outlined on your application and attached drawings does not qualify
for Federal authorization pursuant to the State Programmatic General Permit and a SEPARATE
permit or authorization shall be required from the Corps. You must apply separately to the Corps
using their APPLICATION FOR DEPARTMENT OF THE ARMY PERMIT, ENG FORM 4345,
or alternative as allowed by their regulations. More information on Corps permitting may be
found online in the Jacksonville District Regulatory Division Source Book at:
https://www.saj.usace.army.mil/Missions/Regulatory/Source-Book/.

Authority for review an agreement with the USACOE entitled “Coordination Agreement
Between the U. S. Army Corps of Engineers (Jacksonville District) and the Florida Department
of Environmental Protection, or Duly Authorized Designee, State Programmatic General
Permit”, Section 10 of the Rivers and Harbor Act of 1899, and Section 404 of the Clean Water
Act.
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Additional Information

Please retain this letter. The activities may be inspected by authorized state personnel in the
future to ensure compliance with appropriate statutes and administrative codes. If the activities
are not in compliance, you may be subject to penalties under Chapter 373, F.S., and Chapter 18-
14, F.A.C.

NOTICE OF RIGHTS

This action is final and effective on the date filed with the Clerk of the Department unless a
petition for an administrative hearing is timely filed under Sections 120.569 and 120.57, F.S.,
before the deadline for filing a petition. On the filing of a timely and sufficient petition, this
action will not be final and effective until further order of the Department. Because the
administrative hearing process is designed to formulate final agency action, the hearing process
may result in a modification of the agency action or even denial of the application.

Petition for Administrative Hearing

A person whose substantial interests are affected by the Department’s action may petition for an
administrative proceeding (hearing) under Sections 120.569 and 120.57, F.S. Pursuant to Rules
28-106.201 and 28-106.301, F.A.C., a petition for an administrative hearing must contain the
following information:

(a) The name and address of each agency affected and each agency’s file or identification
number, if known;

(b) The name, address, and telephone number of the petitioner; the name, address, and telephone
number of the petitioner’s representative, if any, which shall be the address for service purposes
during the course of the proceeding; and an explanation of how the petitioner’s substantial
interests are or will be affected by the agency determination;

(c) A statement of when and how the petitioner received notice of the agency decision;

(d) A statement of all disputed issues of material fact. If there are none, the petition must so
indicate;

(e) A concise statement of the ultimate facts alleged, including the specific facts that the
petitioner contends warrant reversal or modification of the agency’s proposed action;

() A statement of the specific rules or statutes that the petitioner contends require reversal or
modification of the agency’s proposed action, including an explanation of how the alleged facts
relate to the specific rules or statutes; and

(g) A statement of the relief sought by the petitioner, stating precisely the action that the
petitioner wishes the agency to take with respect to the agency’s proposed action.

The petition must be filed (received by the Clerk) in the Office of General Counsel of the
Department at 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida 32399-



File Name: Lee County BOCC; Josh Malo
File No: 270258-006 EE
Page 6 of 7

3000, or via electronic correspondence at Agency Clerk@dep.state.fl.us. Also, a copy of the
petition shall be mailed to the applicant at the address indicated above at the time of filing.

Time Period for Filing a Petition

In accordance with Rule 62-110.106(3), F.A.C., petitions for an administrative hearing by the
applicant and persons entitled to written notice under Section 120.60(3), F.S., must be filed
within 21 days of receipt of this written notice. Petitions filed by any persons other than the
applicant, and other than those entitled to written notice under Section 120.60(3), F.S., must be
filed within 21 days of publication of the notice or within 21 days of receipt of the written notice,
whichever occurs first. You cannot justifiably rely on the finality of this decision unless notice of
this decision and the right of substantially affected persons to challenge this decision has been
duly published or otherwise provided to all persons substantially affected by the decision. While
you are not required to publish notice of this action, you may elect to do so pursuant Rule 62-
110.106(10)(a).

The failure to file a petition within the appropriate time period shall constitute a waiver of that
person's right to request an administrative determination (hearing) under Sections 120.569 and
120.57, F.S., or to intervene in this proceeding and participate as a party to it. Any subsequent
intervention (in a proceeding initiated by another party) will be only at the discretion of the
presiding officer upon the filing of a motion in compliance with Rule 28-106.205, F.A.C. If you
do not publish notice of this action, this waiver will not apply to persons who have not received
written notice of this action.

Extension of Time

Under Rule 62-110.106(4), F.A.C., a person whose substantial interests are affected by the
Department’s action may also request an extension of time to file a petition for an administrative
hearing. The Department may, for good cause shown, grant the request for an extension of time.
Requests for extension of time must be filed with the Office of General Counsel of the
Department at 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida 32399-
3000, or via electronic correspondence at Agency Clerk@dep.state.fl.us, before the deadline for
filing a petition for an administrative hearing. A timely request for extension of time shall toll the
running of the time period for filing a petition until the request is acted upon.

Mediation
Mediation is not available in this proceeding.

FLAWAC Review

The applicant, or any party within the meaning of Section 373.114(1)(a) or 373.4275, F.S., may
also seek appellate review of this order before the Land and Water Adjudicatory Commission
under Section 373.114(1) or 373.4275, F.S. Requests for review before the Land and Water
Adjudicatory Commission must be filed with the Secretary of the Commission and served on the
Department within 20 days from the date when this order is filed with the Clerk of the
Department.
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Judicial Review

Once this decision becomes final, any party to this action has the right to seek judicial review
pursuant to Section 120.68, F.S., by filing a Notice of Appeal pursuant to Florida Rules of
Appellate Procedure 9.110 and 9.190 with the Clerk of the Department in the Office of General
Counsel (Station #35, 3900 Commonwealth Boulevard, Tallahassee, Florida 32399-3000) and by
filing a copy of the Notice of Appeal accompanied by the applicable filing fees with the
appropriate district court of appeal. The notice must be filed within 30 days from the date this
action is filed with the Clerk of the Department.

Executed in Fort Myers, Florida

STATE OF FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION

[ i 77 Lo
Daniel Sensi

Program Administrator
South District

Enclosures:

4 Project drawings

62-330.051(7)(a), F.A.C./403.813(1)(f), F.S.
CERTIFICATE OF SERVICE

The undersigned duly designated deputy clerk hereby certifies that this document and all
attachments, including all copies, were sent to the addressee and to the following listed persons:

U.S. Army Corps of Engineers, Fort Myers Office, fdep.other@usace.army.mil
FILING AND ACKNOWLEDGMENT

FILED, on this date, pursuant to Section 120.52(7), F.S., with the designated Department clerk,
receipt of which is hereby acknowledged.

i /w/ June 2, 2023
Clerk Date




