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LEE COUNTY ORDINANCE NO. 18-22

AN ORDINANCE OF THE BOARD OF COUNTY
COMMISSIONERS OF LEE COUNTY, FLORIDA,
ADOPTING A PURCHASING POLICY; PROVIDING
PURCHASING CONCEPTS AND OBJECTIVES AND
DEFINITIONS; ESTABLISHING GENERAL GUIDELINES
AND PURCHASING THRESHOLDS; PRESCRIBING
PROCUREMENT GUIDELINES AND AUTHORIZING
EMERGENCY PURCHASES UNDER CERTAIN
CIRCUMSTANCES; ESTABLISHING A LOCAL
PREFERENCE POLICY; AUTHORIZING COOPERATIVE
PROCUREMENTS; PRESCRIBING PROCEDURES AND
STANDARDS FOR COMPETITIVE PROCUREMENTS;
ESTABLISHING PROCUREMENT PROTEST
PROCEDURES AND EXEMPTIONS FROM COMPETITIVE
PROCUREMENTS; PROVIDING FOR BONDS; CREATING
A VENDOR SUSPENSION AND DEBARMENT PROCESS;
PROVIDING FOR CONFLICTS OF INTEREST, PUBLIC
RECORDS, AND PUBLIC MEETING REQUIREMENTS;
PROVIDING FOR EXPENDITURES FROM GRANT FUNDS
AND FOR UTILIZATION OF PURCHASING CARDS;
CREATING A MINORITY, WOMEN, AND SMALL
BUSINESS ENTERPRISE PROGRAM; PERTAINING TO
MODIFICATIONS THAT MAY ARISE FROM
CONSIDERATION AT PUBLIC HEARING; PROVIDING
FOR CODIFICATION AND SCRIVENER’S ERRORS;
PROVIDING FOR CONFLICTS OF LAW, SEVERABILITY;

AND PROVIDING AN EFFECTIVE DATE. '

WHEREAS, the Board of County Commissioners (“Board”) of Lee County adopted
Administrative Code Nos. AC-4-1, AC-4-2, AC-4-3, and AC-4-4 (“Purchasing Administrative

Code”) establishing purchasing regulations and procedures; and

WHEREAS, the Board adopted Ordinance No. 00-10 on May 23, 2000 to establish a
bidding preference for local contractors and vendors, amended by Ordinance No. 08-26 on

November 25, 2008 and Ordinance No. 17-16 on October 17, 2017; and

WHEREAS, the County has determined that certain updates and modifications to these

regulations and procedures are warranted; and

WHEREAS, to ensure that Procurement laws, rules and regulations are enforced and
carried out under the highest ethical standards, to encourage full and open competition, and, to the
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extent possible, achieve the best value for the County, the Board now desires to repeal the existing
Purchasing Administrative Code and adopt this Procurement Ordinance to provide a more
effective document that sets forth the County’s Procurement regulations and processes to guide
both County staff and Vendors.

NOW, THEREFORE, BE IT ORDAINED by the Board of County Commissioners of
Lee County, Florida, that:

SECTION 1. DEFINITIONS.

For the purposes of this Ordinance and any documents pertaining to the use of this Ordinance (e.g.,
Contracts, Purchase Orders, etc.), the following terms, phrases, words and their derivations shall
have the meaning given herein, unless otherwise specifically defined in any specific document:

Addendum. A written document used to modify the terms of a Solicitation. An
Addendum is not to be confused with a Contract “Amendment.”

Advertisement. A public announcement, as required by local law, announcing a
Competitive Procurement and seeking Responses from interested Vendors.

Amendment. Any modification to the provisions of any executed Contract accomplished
by mutual written agreement of the parties to the Contract.

Appropriation. Legal authorization granted by a legislative body to make expenditures
and to incur obligations for specific purposes. An Appropriation is usually limited in amount and
also to the time when it may be expended.

Award. The acceptance, by the County, of the successful Offeror’s Bid, Proposal or
Quotation.

Bid. A formal written price offer by a Bidder offering to furnish specific Commodities or
Services to the County in Response to an Invitation to Bid.

Bid Bond. An insurance agreement, accompanied by a monetary commitment, by which
a third party (the surety) accepts liability and guarantees that the Bidder will not withdraw the Bid.
The Bidder shall furnish a Bid Bond in the amount required by the Solicitation, and if the Bidder
is Awarded, the Bidder must accept the County’s Purchase at the price Bid and under the terms
described by the Solicitation, including the County’s Contract terms, if required by the County, or
else the surety must pay the County the sum provided for in the Solicitation.

Bidder. Any entity submitting a Bid in response to an Invitation to Bid issued by the
County.

Board. The Board of County Commissioners, the legislative body of the County of Lee,
Florida.

Brand Name or Approved Alternate. A Specification limited to one or more items by
manufacturers’ names or catalogue numbers to describe the standard of quality, performance, and
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other characteristics needed to meet the County requirements and that provide for the submission -
of equivalent Commodities.

Business. Any corporation, partnership, individual, sole proprietorship, joint venture, joint
stock company, or any other private legal entity engaged in the commercial provision of
Commodities or Services.

CCNA Thresholds. The monefary threshold in Section 287.017, Florida Statutes,
category five, for basic Construction cost, and in Section 287.017, Florida Statutes, category two,
for planning or study activities.

Change Order. A written order amending the scope, price, time of, or correcting errors,
omissions, or discrepancies in, a Contract or Purchase Order, which is signed by the Vendor and
approved in accordance with this Ordinance, but does not include a Field Directive Change Order.
This term includes County Project Modification (CPM).

Commodity. Anything that can be Purchased other than Services or Real Property,
including Equipment. Objects that can satisfy people’s wants; goods.

Competitive Procurement. An open and competitive process for the Procurement of
Commodities and/or Services, i_ncluding, but not limited to, Invitations to Bid, Invitations to
Negotiate and Requests for Proposal, as provided in Section 5 of this Ordinance.

Cone of Silence. The prohibition of any communication between a Vendor and a County
officer, employee, or agent regarding a pending Competitive Procurement, except for such
communications with the County's designated representative noted in the Competitive
Procurement documents, or at a duly noticed Pre-Proposal Conference or oral presentation.

Construction. The process of building, altering, repairing, improving, or demolishing any
structure or building, or other public 1mprovements of any kind to any Real Property mcludlng
roadways, utilities, and facility site work. .

Construction Manager at Risk. A managing general contractor who is Procured to
provide advice on various design and Construction alternatives and scheduling during the design
phase of a public Construction project, and then takes on the financial obligation for Construction
of the project for a Guaranteed Maximum Price.

Consultants’ Competitive Negotiation Act (CCNA) Professional Services: Services
performed by any architect, professional engineer, landscape architect, or registered surveyor and
mapper and any other professions covered by Section 287.055, Florida Statutes, in connection with
his or her professional employment or practice.

Continuing Contract. For CCNA Professional Services, a Contract defined in Section
287.055(2)(g), Florida Statutes.

_ Contract. An agreement for the Purchase or disposal of Commodities, Services, or Real
Property, which is signed by the Vendor and approved and executed by the County in accordance
with this Ordinance.



Cooperative Procurement. Competitive Procurement conducted by, or on behalf of,
more than one public entity.

County. The County of Lee, Florida.

County Manager. The chief executive of the County or that person's Designee.

Debarment. Action by the County to prohibit a Vendor from submitting Bids, Proposals,
Quotations, or Responses to any Competitive Procurement, or otherwise conducting business with
the County until such time as the Vendor is reinstated by the County.

Department. Any of the various operating departments and divisions of the County under
the control of the County Manager.

Department Director. The County employee in charge of a Department, or that person's
Designee.

Design-Build Contract. A single Contract with a design-build Vendor for the design and
Construction of a public Construction project.

Design Criteria Package. Concise, performance-orientated drawings or Specifications
for a public Construction project, the purpose of which is to provide sufficient information to
permit design-build Vendors to prepare a Response to a Competitive Procurement for design-build
Services.

Designee. The duly authorized represéntative of a person.

Direct Voucher. A document used by the County department authorizing a payment to be
processed without the requirement of a Contract or Purchase Order being in place.

Emergency. Any occurrence or threat thereof whether natural, manmade, or
technological, in war or in peace, which results or may result in substantial injury or harm to public
health, safety, or welfare; substantial damage to or loss of property; or those situations where the
operation of an essential Department would be seriously impaired if immediate action was- not
taken. ' .

Emergency Procurement. An expeditious Purchase of Commodities or Services to
address an Emergency.

Equipment. Tools, machinery, devices, and other major items that are not expendable
except through depreciation or wear and tear and which, although they may be fixed or positioned
in prescribed places, do not lose their identity or become integral parts of other items or
installations.

Field Directive Change Order. A written order making a minor modification to a
Contract or Purchase Order, which is signed by the Vendor and approved in accordance with this
Ordinance. A modification is minor if it does not change (i) the scope of the project, (ii) the
amount of the Purchase or compensation, or (iii) the time for execution or completion of the
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Contract.

Guaranteed Maximum Price (GMP). The total maximum price of a public Construction
project provided by a Construction Manager at Risk at the conclusion of the design and planning
phase of the project. The Guaranteed Maximum Price shall include all direct Construction costs,
management Services, the Construction Manager at Risk's fee, owner allowances, and
contingencies.

Immediate Family. Any parent, spouse, child, sibling, father- or mother-in-law, or son-
or daughter-in-law of an individual.

Informal Procurement. The process of obtaining Commodities and Services through
petty cash, Purchasing Cards, or written Quotations from Vendors without formal Advertising and
receipt of competitive Responses, as provided in Section 4 of this Ordinance.

Invitation to Bid (ITB). A written Solicitation used for Competitive Procurement of
Commodities or Services when Specifications are available and the selection will be based upon
the lowest Responsive Bid submitted by a Responsible Vendor.

Invitation to Negotiate. A written Solicitation used for the Competitive Procurement of
Commodities or Services when the County is seeking to select one or more Businesses with which
to commence negotiations.

Local Vendor. (a) Any Vendor whose principal place of business in the sole opinion of
the County, is located within the boundaries of Lee County, Florida; or (b) Vendor that has
provided Commodities or Services to Lee County on a regular basis for the preceding
consecutive three (3) years, and that has the personnel, equipment and materials located within
the boundaries of Lee County sufficient to constitute a present ability to perform the service or
provide the Commodities; or (c) any Vendor that qualifies as a "Local Business" under the terms
of the Collier County Local Vendor Preference Program on or after the date Lee and Collier
County enter an agreement extending reciprocity under their respective Local Vendor preference
programs to the Vendors eligible for those programs in the adjoining County; or (d) any Vendor
that qualifies as a "Local Vendor" or similar term under the Local Vendor preference program
of any County adjoining Lee County on or after the date Lee County and the adjoining County
enter a reciprocity agreement that is substantially similar to any such agreement between Lee
and Collier County. ¢

Material Deviation. Any non-conformity or variance from the Procurement requirements
or a mistake in a Bid or Proposal that gives one Offeror a substantial competitive advantage over
other Offerors in a Competitive Procurement.

Minor Irregularity. A minor defect or variation in a Bid or Proposal from the exact
requirements of the Solicitation that does not affect price or other mandatory requirements and
does not give one Offeror a substantial competitive advantage. A defect that is easily correctable.
Generally a matter of form rather than substance.

Minority Business Enterprise. A Business 'as defined and certified in accordance with
Section 287.0943, Florida Statutes.



Negotiation Team. A group of individuals established by the County for the purpose of
conducting negotiations as part of a Competitive Procurement.

Notice of Intended Decision. The written notice by the Procurement Management
Department to notify Vendors of the County's intent to Award.

Notice of Intent to Protest. The written notice by a Vendor of its intent to protest the
Notice of Intended Decision to a Competitive Procurement pursuant to Section 5.7 of this
Ordinance.

Notice to Proceed. When required in the terms of a Contract, a written notice given by
the Procurement Management Department establishing the original date on which the Contract
times will commence. The Vendor shall begin to perform his/her obligation according to the
Contract documents on the date(s) provided in the Notice to Proceed. At the County’s discretion,
issuance of a Purchase Order may serve as the Notice to Proceed.

* Offeror. A person or entity who submits an offer in response to a County Solicitation,
including Bidders and Proposers.

Payment Bond. The approved form of security furnished by a Vendor and its surety that
assures payments, as required by law, to all persons supplying Commodities or Services for the
completion of work under the Vendor’s Contract. ‘

Performance Bond. The approved form of security furnished by a Vendor and its surety
as a guaranty that the Vendor will fully perform in accordance with the terms of the Vendor’s
Contract.

Personal Property. Property consisting of movable articles that are either tangible, such
as furniture or computers, or intangible, such as stocks, bonds, licenses.

Piggybacking. The use of another federal, State or local government Procured Contract.

Posting. An act whereby the County places a listing that indicates the County’s public
Procurement-related meetings, recommendations for Awards, and Solicitations for Procurements
through a computer system or on a bulletin board in a designated location, and/or on the County
website.

Pre-Proposal Conference/Pre-Bid Conference. A meeting held with prospective
Vendors prior to solicitation of, or the date of receipt of, Bids or Proposals to recognize state of
the art limits, technical aspects, Specifications, and standards relative to the subject, and to elicit
expertise and Vendors’ interest in pursuing the task.

Procurement Protest. A formal, written document submitted by an interested party
to challenge the Notice of Intended Decision to a Competitive Procurement pursuant to Section
5.7 of this Ordinance.

Professional Services. The technical, and/or unique functions performed by independent
Vendors whose Business is the rendering of such Services. This includes accountants, appraisers,
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attorneys, auditors, medicine and the medical arts, management and systems consultants, research,
the arts and other professionals as designated by the Procurement Management Department, but
does not include CCNA Professional Services.

Proposal. An executed formal document submitted by a Proposer to the County stating
the Commodities and/or Services offered to satisfy the need as requested in the Solicitation
documents.

Proposer. A person or entity who submits a Proposal in response to a Request for Proposal.

- Purchase/Procurement. Buying, procuring, renting, leasing, or otherw1se acquiring any
Commodltles Services or Real Property required by the County for public purposes

Purchase Order. A document generated by the County documenting a written sales
agreement between the County and a Vendor detailing the exact Commodities, CCNA Professional
Services, Professional Services, and/or Services rendered from a single Vendor.

Purchasing Cards. County issued credit cards, also referred to as “P-Cards.”

Qualifying Project. For purposes of the Public-Private Partnership process in Section 5.6,
this means:

1. A facility or project that serves a public purpose, including, but not limited
to, any ferry or mass transit facility, vehicle parking facility, airport or seaport facility, rail facility
or project, fuel supply facility, oil or gas pipeline, medical or nursing care facility, recreational
facility, sporting or cultural facility, educational facility or other building or facility that is used or
will be used by a public educational institution, or any other public facility or infrastructure that is
used or will be used by the public at large or in support of an accepted public purpose or activity;

2. An improvement, including equipment, of a building that will be principally
used by a public entity or the public at large or that supports a service delivery system in the public
sector;

3. A water, wastewater, or surface water management facility or other related
- infrastructure; or
4. Notwithstanding any provision of this section, for projects that involve a

fac111ty owned or operated by the County, only those projects that the Board designates as
Qualifying Projects pursuant to this section.

Quotation. Any written informal offer by a Vendor to the County to furnish specific
Commodities or Services at a stated price.

Real Property. Property consisting of land and all rights, privileges, or improvements
belonging to and passing to lands, including, but not limited to buildings, crops, or mineral rights.

Request for Proposal (RFP). A written Solicitation used for Competitive Procurement of
Proposals for Commodities and/or Services for which the scope of work, Specifications, or
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contractual terms and conditions cannot always be well defined. Price is usually not a primary
evaluation factor. Provides for the negotiation of all terms, including price, prior to Award.

Request for Quotation. A written request used for Informal Procurement to solicit prices
for specific, defined Commodities or Services.

Response. An offer, Bid, Proposal or Quotation submitted to the County in response to a
Competitive Procurement or an Informal Procurement.

Responsible Vendor. A Vendor submitting a Response who has the capability in all
respects to perform fully the Contract requirements and the experience, integrity, reliability,
capacity, facilities, equipment, credit, sufficient qualified personnel, and a record of timely and
acceptable past performance to assure good faith performance.

Responsive Bid/Proposal. A Response that substantially conforms in all material respects
to the requirements and criteria set forth in the Competitive Procurement.

Services. The furnishing of labor, time, or effort by a Vendor, not involving the delivery
of a specific end product other than that which is not defined as supplies, and which is merely
incidental to the required performance. This term includes CCNA Professional Services,
Professional Services, and Construction Services, but does not include employment agreements or
_ collective bargaining agreements.

Single Source. A Procurement decision whereby purchases are directed to one source
because of standardization, warranty considerations, economic feasibility, or other factors, even
though other competitive sources may be available.

Sole Source. A Procurement decision whereby purchases are directed to one source
because the Commodity or Service that can be legally procured from only one Vendor. This is
usually due to the Vendor owning patents and/or copyrights. A requirement for a particular
proprietary Commodity does not justify a Sole Source Procurement if there is more than one
potential Vendor for that Commodity. Use of Brand Names or Approved Alternate does not
constitute a Sole Source.

Solicitation. An Invitation to Bid, Request for Proposal, Invitation to Negotiate, Request
for Quotation or any document issued by the County for the purpose of obtaining Bids, Proposals,
or other offers from Businesses for the purposes of Procurement.

Specifications. A description of the physical or functional characteristics of the nature of
Commodity or Service needed. It may include a description of any requirement for inspection,
testing, recycled or degradable material content, or preparing the delivery of a Commodity, or
completion of a necessary Service. \

Splitting. The illegal act of dividing a single Procurement into two or more Purchases to
the same Vendor, or multiple Vendors, within a specific period of time in order to acquire
Commodities or Services over the limitations and requirements set forth herein, and/or to avoid
compliance with/adherence to the requirements set forth herein.



Suspension. A Vendor under Suspension is prohibited from submitting Bids, Proposals,
Quotations, or other Responses to any Informal Procurement or Competitive Procurement, or
otherwise conducting business with the County for a definite period of time.

Tie. When two or more Responses are equal with respect to price and it appeafs the quality
and Service offered by the Vendors are otherwise comparable or are equal with respect to final
points, as applicable.

Unsolicited Proposal. A plan for a Qualifying Project with detail beyond a conceptual
level for which terms such as fixing costs, payment schedules, financing, deliverables, and project
schedule are defined and which is received from a private entity without being solicited by a
County Competitive Procurement.

Vendor. A person or entity that provides, or desires to provide, Commodities and/or
Services to the County, as the context of this Ordinance may require.

Work Order. A written order authorizing and directing the performance of a certain task
and issued to the person who is to direct the work. Among the items of information shown on the
order are the nature and location of the job, Specifications or the work to be performed, and a job
number which is referred to in reporting the amount of labor, materials and equipment used. This
term includes Supplemental Task Authorization (STA), County Project Authorization (CPA), and
Task Orders. _

SECTION 2. PURPOSE AND ETHICS.

2.1. Purpose.

A.  The purpose of this Procurement Ordinance is to maximize the value received for
public funds through Procurement; to provide safeguards for maintaining a Procurement system
of quality and integrity; and to provide for fair and equitable treatment of all persons involved in
public procurement; and to encourage the growth of small and minority-owned Businesses through
the promotion of an atmosphere conducive to the development and maintenance of small and
minority-owned Business participation in the County’s Procurement system. It is the goal of the
Board to develop a comprehensive Procurement system. This system will provide greater cost-
effectiveness and public accountability in the Procurement process.

B. Since rules and regulations are necessary for the proper operation of the
Procurement function and since it is essential that all who are involved in the Procurement
operations be well informed, this Ordinance has been developed to aid all employees directly or
indirectly associated with the function of Procurement.

C. The Board recognizes Competitive Procurement for like-type. Commodities and
large dollar Purchases as a necessary function of effective government, which promotes economy
and efficiency by facilitating accounting and finance control and by enabling quantity purchasing
and the standardization of frequently used items. The Board, therefore, declares that it is the
responsibility of the County Manager or Designee to competitively procure these types of
Commodities and Services for the Departments and divisions of the County, the basic objective of
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which is to obtain the best total value consistent with operational needs, while maintaining fair and
open competition.

D. This Ordinance, set by the Board, governs all of the Procurements made by the
County. No Contract or Purchase shall be subdivided to avoid the requirements of this Ordinance.
E. It is the responsibility of the County Manager or Designee, to interpret, implement

and enforce this Procurement Ordinance. To this end, the County Manager or Designee shall have
“the following specific duties: :

1. The Procurement of all Commodities and Services in accordance with this
Ordinance.

2. In cooperation with other Departments and governmental agencies,
establishing and maintaining programs to administer Contracts and for the inspection and
acceptance of Commodities and Services.

. 3. The authority to cancel Contracts for non-performance, default, and/or for
convenience when it is in the County’s best interest.

4. Approval or disapproval of all Requisitions.

5. Develop and implement all necessary procedures, forms and documents
for the respective Departments to carry out the expressed purposes and intent of this Ordinance,
including but not limited to procedures governing Solicitations, Contracts, Purchase Orders and
Purchasing Cards.

6. Apply the provisions of this Ordinance to Informal Procurement as it may
be defined from time to time, and as facts and circumstances may warrant. Adoption of internal
procedures to implement or supplement this Ordinance.

: 7. Performance of other related duties as assigned by the Board of County
Commissioners or other supervising officials.

8. In addition to the decision-making authority specifically set forth herein or
otherwise implied by this Ordinance, the County Manager or Designee is authorized to make the
following decisions: '

Accept, reject, and cancel Bids and Proposals.

Determine the Responsible Bidder with the lowest Responsive Bid.
Determine if a Procurement is exempt from this Ordinance.

Require, on a case-by-case basis, Competitive Procurement for
Commodities and Services costing less than $50,000.00.

Determine when Bond requirements may be waived.

Determine when Bids or Proposals may be corrected or withdrawn.

g. Determine whether to issue an Invitation to Bid, a Request for Proposal,
Invitation to Negotiate, or another type of Solicitation.

AL op

he
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2.2. Concepts.

The purpose of the Procurement function is to ensure that Procurement laws, rules and
regulations are enforced and carried out under the highest ethical standards, to encourage full and
open competition, and, to the extent possible, achieve the best value for the County. Strict
adherence to specific ethical considerations by all County officers, employees, agents and by the
Vendors and contractors is required to maintain the confidence of the public, the County, and the

Business community in the expenditures of County funds. To this end, the County strives:

A. To procure for the County the highest quality in Commodities and Services at the
least expense and/or the best value to enable the greatest cost effectiveness in performance to the
County. '

B. To encourage uniform Procurement standards and to endeavor to obtain full and
open competition on all Purchases and sales.

C. To keep informed of current developments in the field of Procurement to secure for
the County the benefits of such research, including: 1) the monitoring of prices, market conditions,
and new Commodities; and 2) investigating work done in the field of purchasing by other
governmental jurisdictions, national technical societies, nationally recognized trade associations,
private Businesses, and organizations.

D. To deal fairly and equitably with all Vendors wishing to do business with Lee
County. This is accomplished by maintaining strong and enduring relationships with Vendors of
proven ability by conducting Procurement activities to ensure Vendors will value County business
and make an effort to meet stated requirements on the basis of quality, service and price.

E. To maximize competition for Procurement by ensuring that interested Vendors are
afforded an equal opportunity to furnish Proposals and are able to compete on equal terms.

F. To Purchase Commodities and Services at the best total value, consistent with
quality performance and delivery specifications, from Vendors who meet the County's
requirements and are capable of performing.

2.3. - Procurement Ethics.

The County shall conduct its Procurement business with integrity and honor. The County
shall abide by the following ethical guidelines at all levels of the Procurement function:

A. The County believes in the dignity and worth of the service it renders, and the
societal responsibilities assumed by its Board and employees as trusted public servants.

B. Elected officials, employees, and agents of the County are governed by the highest

ideals of honor and integrity in all public and personal relationships in order to merit the respect
and inspire the confidence of the public it serves.
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C. The elected officials, employees, and agents of the County acknowledge that
personal aggrandizement or personal profit obtained through misuse of publlc or personal
relationships is dishonest and not tolerable.

D. The County shall identify and eliminate participation of any individual in
operational situations where a conflict of interest may be involved.

E. No elected official, employee, or agent of the County shall, at any time, or under
any circumstances, accept directly or indirectly, gifts, gratuities, or other things of value from
Vendors that might influence or appear to influence purchasing decisions.

F.  The Department of Procurement Management shall keep the Board and County
departments informed, through appropriate channels, on problems and progress of applicable
operations by emphasizing the importance of the facts.

G. The elected officials, employees, and agents of the County shall neither seek nor
dispense personal favors. Each administrative problem shall be handled objectively and
empathetically, without discrimination.

H. Acceptance of gifts at any time, other than advertising novelties, is prohibited.
Acceptance of entertainment is also prohibited. Elected officials, employees, and agents of the
County must not become obligated to any Vendors and shall not participate in any County
transaction from which they, or their Inmediate Family, may personally benefit.

L No elected official, employee or agent of the County shall participate in a County .
Solicitation, enter into, or be in any manner interested in any Contract for County Purchases nor
shall any officer or employee seek to influence the Purchase of a Commodity or Service from any
Offeror; except this restriction shall not be construed to _restrict persons from evaluating and
appraising the quality and value of the Commodity to be Purchased or Service to be rendered where
the person’s scope of employment contemplates advice and counsel with respect to the Purchase.

J. No elected official, employee, or agent of the County shall participate in the
selection or in the Award or administration of a Contract if a conflict of interest, real or apparent,
would be involved. Such a conflict would arise when the elected official, employee, or agent, or
his or her Immediate Family has a financial or other interest in the firm selected or considered for
Award or any other circumstance concerning the selection, Award or administration of any
Contract that would violate the standards of conduct in Section 112.313, Florida Statutes.

K. The provisions of Section 112.313, Florida Statutes, pertaining to standards of
conduct for public officers, employees of agencies, and local government attorneys expressly apply
to the Lee County Procurement Ordinance. A violation of Section 112.313, Florida Statutes,
pertaining to purchasing or contractual relationships shall also be deemed a violation of this
Ordinance. Specific statutory provisions pertaining to purchasing and contracting include but are
not limited to: Section 112.313 (Standards of conduct), Section 218.70 (the Florida Prompt
Payment Act), Section 255.05 (Performance and Payment Bonds for Public Works), Section
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255.0525 (Advertising for Competitive Procurements), Section 255.101 (Minority Business),
Section 287.055 (Consultants’ Competitive Negotiation Act), Section 287.087 (Preference to
Businesses with Drug Free Workplace), and Sections 336.41 and 336.44 (county roadwork).

L. A violation of any of the policies and procedures in this Ordinance may be grounds
for disciplinary action and may result in the County's refusal to pay for any improperly procured
Commodities or Services.

SECTION 3. GENERAL GUIDELINES.

3.1. _Procurement Thresholds. Unless otherwise authorized in this Ordinance, all
Purchases for Commodities and Services, when the estimated cost thereof reaches or exceeds one
hundred thousand dollars ($100,000.00), shall be Purchased through a Competitive Procurement
in the manners specified herein. All Purchases of $99,999.99 or less shall be Purchased as an
Informal Procurement in the manners specified herein, which are designed to maximize
competition and ensure the County is receiving a fair price while balancing that against the need
for an efficient use of staff resources. At the discretion of the County Manager or Designee or the
- Board, in accordance with the authority granted herein, the requirements for Competitive
Procurement or Informal Procurement may be waived when deemed in the best interest of the
County.

3.2. Procurement Categories: Summary and Approval Authority.

A. The Procurement method and approval authority varies based upon the amount of
the Purchase. Unless otherwise authorized in this Ordinance, the following Procurement thresholds
and procedures are hereby established to govern the Procurement of Commodities and Services.
Additionally, the authority for approving Purchases within the established thresholds set forth

‘below is hereby assigned and delegated to the persons and entities with designated approval
authority.
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PROCUREMENT THRESHOLDS
TIERS | PROCUREMENT THRESHOLD PROCURING APPROVAL
' REQUIREMENTS AMOUNTS ENTITY AUTHORITY
Tier 1 |Petty Cash* Not to exceed $200 Department Dfapattment
Director
Tier1 |P-Card* Not to exceed $5000 or Department Department
unless authorized in Director
accordance with
. Sec. 4.1(C).
Tier2 | Quotation/Written Department Department
glork Orders, Notto exceed $49,999.99 Director
ange Orders,
Amendments '
Tier3 | Three (3) Written $50,000.00 to $99,999.99 Department or | County Manager, or
Quotations Procurement Designee
Work Orders, County Attorney, or
Change Orders, Designee
Amendments
Tier 4 gompetitive $100,000.00 and up Procurement Board
rocurement
Tier 5 | Competitive Up to $150,000.00 for the | Housing Only | County Manager, or
Procurement Purchase of Real Property, Designee
new Construction, or '
-| rehabilitation of existing
homes for the purposes
described in Section 3.2(E)
of this Ordinance.
Tier 6 | Competitive Over $150,000.00 for the Housing Only | Board
Procurement Purchase of Real Property,
" | new Construction, or
rehabilitation of existing
homes for the purposes
described in Section 3.2(E)
of this Ordinance.

*See Requirements in Section 4.1.

B.

extensions.

C.

D.

E.

The calculation of the threshold amount for approval authority purposes is based
on the total anticipated cost for the original period of the Award and all optional renewals or

Supplemental Task Authorizations (STA’s) and County Project Authorizations
(CPAs) are approved by the approval authority based on the threshold amount per project.

An Amendment, County Project Modification (CPM) or a Change Order must be
approved by the approval authority for the total threshold amounts for the project.

Purchasing by Lee County Department of Human Services — Housing.
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1. - For the purposes of new Construction, the acquisition of vacant land and/or
rehabilitation of existing houses that does not exceed $150,000.00, the County
Manager, or Designee is authorized to approve. Any Purchase over $150,000.00
will require Board approval. Such Purchases are solely for rehabilitation,
Construction or replacement of affordable and/or supportive housing for use by the
elderly, disabled, low income families and hurricane survivors for revitalization in
targeted neighborhoods.

2. For all other Purchases made by the Department of Human Services, the
County Manager’s signature is required for purchases from $50,000.00 to
$100,000.00. Purchases under $100,000.00 require three (3) quotes and Purchases
over $100,000.00 require a Competitive Procurement to be issued, as provided in
Procurement Threshold Tier 4.

F.  The County Attorney is authorized to Purchase services and commodities up to
$99,999.00. :

G. Splitting Purchases to avoid obtaining Quotations or Competitive Procurement is
prohibited. :

3.3.  Budget and Authority.

A. It is the responsibility of each Departm'ent Director to ensure sufficient and proper
funding is available prior to obligation and/or expenditure.

B. No County employee, except in cases of Emergency as defined in this Ordinance,
or as provided by Chapter 252, Florida Statutes, and as instructed by the County Manager, shall
issue any order for delivery on a Contract or open market Procurement until there is, to the credit
of the using Department concerned, a sufficient unencumbered Appropriation balance, in excess
of all unpaid obligations, to defray the amount of such order and the order is for a budgeted
Commodity or Service.

C. All Procurement requirements as set forth in this Ordinance must be met or waived
for expenditures made by the County.

3.4. Emergency Procurement.

A. Emergencies under this section are defined in Section 1.0 Definitions, or as
otherwise provided by applicable law.

B. In the case of emergencies that require the immediate Purchase of Commodities or
Services, the County Manager or Designee, is empowered to secure such Commodities or Services
without Competitive Procurement. In this event, all measures as are reasonably possible under the
circumstances, shall be taken to assure the maximum cost benefit to the County of the
Commodities or Services procured. Written quotes should be obtained to ensure competition for
Tier 3 and above, if time permits. :
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C. ~ As soon as possible following all Purchases under this Emergency Procurement
section, an emergency form shall be prepared by the Department that initiated the Procurement.
The report must include complete documentation clearly stating justification for exception from
normal Procurement procedures, an itemization of all individual transactions relating to the
Emergency Procurement, an itemization of any additional work hours above and beyond the
affected employees usual work schedule, and documentation of communication with other
governmental entities (FEMA, SERT, etc.) that have taken place. This report must be submitted
to the Procurement Management Department, and, if required, to the Board of County
Comm1ss1oners in concurrence with any ratification.

D. All Emergency Purchases at Tier 4 and 6 level shall be submitted to the' Board for
ratification at the next regularly scheduled Board meeting.

E. In the event of a State of Local Emergency where the County is no longer
operational, all Emergency Procurement shall be handled in accordance with this Ordinance.

F. In the event a State of Emergency is declared by the State of Florida, all
Emergency Procurement shall be handled in accordance with this Ordinance and all applicable
State requirements.

G. In the event a State of Emergency is declared by a National Declaration, all
Emergency Procurement shall be handled in accordance with this Ordinance and 2CFR 200 —
Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal
Awards.

3.5.  Local Preference.

The Procurement Management Department will adhere to the Lee County Ordinance No. 00-10,
as amended by Ordinance Nos. 08-26 and 17-16, and as may be amended from time to time (the
County’s “Local Vendor Preference”). It shall be at the discretion of the County Manager or
Designee whether to apply Local Vendor Preference to any particular Solicitation.

A. The County’s Local Vendor Preference, as it relates to Bidding preferences for local
Vendors, is not applicable to Solicitations or Contracts when Commodities and/or
Services may be provided in the event of an Emergency.

B. The County’s Local Vendor Preference shall not apply in any procurement for
Commodities or Services if the use of the Local Vendor Preference is prohibited by the
terms of a grant or funding agreement or other prevailing law or policy.

3.6. __Cooperative Procurement and Piggybacking.

A. The County shall have the authority to Purchase from and join with other units of
governments in Cooperative Procurement ventures when the best interest of the County would be
served thereby. It is standard policy of the County to cooperate with other government agencies
in the Purchase of Commodities and Services required by the County.
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B. In the event the County participates in a Cooperative Procurement and is not the
lead agency, the applicable policies and procedures of the lead agency shall govern the solicitation
and Award process unless otherwise in conflict with State or federal law. The term "lead agency"
shall mean the member entity responsible for issuance of the cooperative Solicitation.

C. Where the public purchasing unit administering a cooperative Purchase complies
with the requirements of their applicable policies and procedures when participating in such a
Purchase, they are deemed to have complied with the provisions of this Ordinance. Such Purchases
may be made without additional County Competitive Procurement provided that funding has
been appropriated and approved by the Board and the Purchase has been authorized by the entity
granted approval authority in Section 3.2.

D. Unless a Piggyback is prohibited by State or federal law, the County may
Piggyback when any other government agency or cooperative (e.g., National Joint Powers Alliance
(NJPA)) has competitively procured and Awarded a Contract for any Commodity or Service. The
County may Purchase that Commodity or Service from the Awarded Vendor if the originating
agency’s solicitation and/or award includes language that allows it. ‘

E. The County may solicit and Award the Purchase of any Commodities or Services
with the stipulation that any other government agency may also Purchase the Awarded Commodity
or Service at the same Awarded price.

3.7. Contracts and Purchase Orders.

A. All Procurements will be formalized by entering into either a Contract with the
successful Vendor or issuing a Purchase Order to the successful Vendor in accordance with the
County’s policies and procedures.

B. For Competitive Procurements, the Award of a Procurement and approval of a
- Contract with the Vendor may be brought to the Board at the same time and approved with a single
majority vote of the Board members who are present and eligible to vote.

C.  Contracts and Purchase Orders must be approved and executed by the entity with
approval authority as provided in Section 3.2.

D. STAs and CPAs must be approved and executed by the approval authority as
provided in Section 3.2.

E. For Contracts, STAs or CPAs that were originally executed below the Board
approval threshold set forth in Section 3.2, Change Order and Amendment documents shall be
executed by the person authorized by Section 3.2 based on the entire value of the Contract, STA,
or CPA, including the proposed change. Therefore, any Contract, STA, or CPA that meets or
exceeds a total of $100,000.00 as a result of changes must be approved by the Board. Subsequent
to Board approval, the approval thresholds for Change Orders and Amendments shall be based on
the cumulative amount of all changes made after the Board’s approval. If a proposed change will
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- result in the total changes reaching $100,000.00 or more, the change must be approved by the
Board. Any further increases to the Contract, STA, or CPA price, regardless of the cost, will
require Board approval.

F. For Contracts, STAs, and CPAs that were originally executed by the Board, the
approval thresholds for Change Orders and Amendments shall be based on the cumulative amount
of all changes made after the Board’s approval. If a proposed change will result in the total changes
" reaching $100,000.00 or more above the original Board-approved amount, the change must be
approved by the Board. Any further increases to the price, regardless of the cost, will require Board
approval. Any contingency amount approved by the Board for a particular project shall not be
included in the calculation of the cumulative value of changes for the purpose of determining the
applicable approval threshold.

G. Zero cost changes or changes that result in a lower Contract amount may be
approved and executed by the County Manager or Designee.

3.8. Exemptions.

A. The requirement for Competitive Procurement and written Quotations for Informal
Procurements is waived for the following Purchases unless the Procurement Management
Department determines that a Competitive Procurement or written Quotation is warranted in the
best interest of the County for a specific Purchase:

1. All books, periodicals, software, printed materials, photographs, film, disk
or similar materials in either physical or electronic format;

2. All Purchases of used Equipment having a value of $49,999.99 or less;
however, each such Purchase shall be supported by one independent
estimate of value;

3. Cooperative Procurement (ref: Section 3.6);

4. The Purchase, lease, or rental of Real Property, except to the extent required
by State law;

5. Real estate brokering, appraisals, abstracts of titles for Real Property and
title insurance;

6. Sole Source Purchases (ref: Section 3.9);

7. Public utility services whose rates are determined and controlled by the

Public Service Commission or other governmental authority, including but
not limited to electricity, water, sewer, telephone and cable television
Services;

8. Social Services (e.g., burials and indigent patient Services);
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10. ’
11.
12.
13.
14.
15.
16
17.

18.

19.

Advertisements;

Postage;

Dues and memberships in trade or professional organizations;

Fees and costs of job-related seminars a.nd'training;

Travel;

Artists, music ensembles (bands) and other entertainment providers;
Emergency Procurement (ref: Section 3.4);

Statutorily dictated or exempt Procurements (such as medical examiners,
forestry fire assessments, etc.);

Interlocal governmental Contracts;

Other Commodities or Services, as determined by the Board; and

Health services involving examination, diagnosis, treatment, prevention,
medical consultation, or administration. The term also includes, but is not
limited to, substance abuse and mental health services involving
examination, diagnosis, treatment, prevention, or medical consultation if
such services are offered to eligible individuals participating in a specific
program that qualifies multiple Vendors and uses a standard payment
methodology.

B. Legal Services, including attorney, paralegal, expert witness, appraisal, or
mediator services are not subject to the competitive-solicitation requirements of this Ordinance.

C. Purchases made through Florida State Contracts or from Federal General Services
Administration Schedules are exempt from Competitive Procurement and written Quotations for
Informal Procurements. Should the Purchase meet or exceed the Tier 4 threshold, Board approval

is required.

¢

D. The following are exempt from Competitive Procurement, written Quotations for
Informal Procurements, and Board approval, and may be Purchased using a Purchase Order:

1.

Purchases made from agencies employing the blind and other severely
handicapped individuals such as RESPECT of Florida, pursuant to
Chapter 413, Florida Statutes.

Purchases made from the corporation operating the correction work plan
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programs (PRIDE of Florida) per Section 287.042(2)(a), Florida Statutes.

3. Purchases made from the State of Florida, Department of Management
Services, Surplus Federal Bureau of Properties, pursuant to
Section 287.056, Florida Statutes.
4, Direct Material Purchases — exempt as long as authorized by the Board on
agenda item as part of original Construction Contract Award.
E. The following are exempt from competitive quoting requirements and Board

approval and may be Purchased through the Direct Voucher process:

1.

2.

% N o

10.

11.

12.

13.

14.

Internal service charges on governmental purchase of Commodities and
Services such as ITG (Communications and ITG).

Any payments made to another governmental entity (local, State or federal)
unless there is a specific interlocal agreement with a Contract number and
Board date.

The purchase of utilities, such as water, electric, telephone, natural gas, etc. to
include: impact fees, permit fees, relocation fees, repairs, etc., relating to the
purchase of utilities (e.g. cable cuts or telephone line repairs must be paid by
Purchase Order). Maintenance Contracts are not exempt.

Newspapers, radio stations, and television stations; advertising for all
Departments and divisions.

Purchase of titles and related title media formats in either physical or electromc
formats, for the Lee County Library System.,

Computerized and published legal material.

Court ordered payments.

Housing and utility assistance payments and related Amendments and
documents.

Payment for hospital care under the Health Care Responsibility Act pursuant to
Section 154.306, Florida Statutes.

Payment for the County’s portion of hospital and nursing home care for
Medicaid eligible recipients pursuant to Section 409.915, Florida Statutes.
Payment for initial costs of medical examinations, x-rays, and medical
treatment of abused, abandoned, or neglected children pursuant to Section
39.304, Florida Statutes.

Purchases made from Florida Bar, which is a branch of the Supreme Court of
Florida.

Funds disbursed under the Attractions Co-Op Marketing Program and Event
Marketing Program up to Tier 3.

The County’s annual membership in the Florida Association of Counties.

F. At the discretion of the County Manager or Designee, or the Board, the requirement
for Competitive Procurement may be waived for the Purchase of:

1.

2.

Single or Sole Source Purchases (ref. Sections 3.9 and 3.10);

Professional Services, other than CCNA Professional Setrvices;
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3. Other Commodities or Services.
3.9, Sole Source.

A. Except as otherwise provided under State law, Purchases of Commodities or
Services may be Awarded without Competitive Procurement or obtaining written Quotations when
the Procurement Department certifies in writing, after conducting a good faith review of available
Vendors, that there is only one Sole Source for the required Commodities or Services.

B. Prior to the Sole Source certification, the Solicitation for the Commodities or
Services shall be Posted on the County website for a minimum of seven (7) business days to verify
that a Sole Source certification is warranted.

C. Such Awards will be made within the authorized Procurement limits identified in
Section 3.2 of this Ordinance. When a Purchase exceeds the threshold amount for Tier 3 approval,
the item and certification that the Vendor has been determined to be a Sole Source will be placed
on an agenda for Board approval.

D. The Procurement Management Department is authorized, after initial Sole Source
certification, to make additional Purchases from the Sole Source Vendor for one year, or until
contrary evidence is presented regarding Sole Source eligibility, whichever period is less.

3.10. _ Single Source.

A. Except as otherwise provided under State law, Purchases of Commodities or
Services from a Single Source may be exempted from the Competitive Procurement and written
Quotation requirements when the Procurement Management Department certifies in writing that:
(1) the use is justified based on costs or interchangeability of parts, standardization, or
compatibility factors; and (2) the use is recommended by the project architect, engineer, or affected
Department Director.

B. Prior to the Single Source determination, the Solicitation for the Commodities or
Services shall be posted on the County website for a minimum of seven (7) business days to verify
that a Single Source determination is warranted.

C. Such Awards will be made within the authorized Procurement limits identified in
Section 3.2 of this Ordinance. When a Purchase exceeds the threshold amount for Tier 3, the item
will be placed on the agenda for Board approval and certification that the Vendor has been
determined to be a Single Source.

D. = The Procurement Management Department is authorized, after initial Single Source
certification, to make additional Purchases from the Single Source Vendor for one year, or until
contrary evidence is presented regarding Single Source eligibility, whichever period is less.

SECTION 4. INFORMAL PROCUREMENT.
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4.1. Tier1: Petty Cash/P-Card (not to exceed $5,000).

A. Commodities and Services with an estimated cost within the thresholds authorized
in Section 3.2 for Tier 1 shall be procured through petty cash or by Purchasing Card.

'B. Petty cash transactions are limited (maximum of $200.00) to the immediate need
of making change for citizen’s Purchases or small cash Purchases necessary to continue
productivity, such as tools, supplies and repair parts that do not individually exceed $200.00.
Purchases at this level do not require Quotations, except when required by the Procurement
Management Department. Employees who are authorized cardholders in the County’s Purchasing
Card Program, are required to use the Purchasmg Card whenever possible to reduce administrative
time and costs.

C. . Purchases by Purchasing Card (P-Card) are limited to a single item Purchase limit
of $999.99, for fixed asset only and a travel expense Purchase limit of $5,000.00 unless otherwise
approved by the Procurement Management Department in advance. Purchases at this level do not
require Quotations, except when required by the Procurement Management Department.

D. Purchasing Cards will be issued to individual employees who frequently Purchase
Commodities and Services for the County. Non County employees and Contract employees may
be issued Purchasing Cards if the County Manager or Designee deems it beneficial to the County
in accordance with the County’s policies and procedures. The County Manager or Designee, in
conjunction with the Department Director, is authorized to increase spending limits for certain
designated Purchasing cardholders. The purpose of the increased spending limits is to allow
properly approved Purchases or payments, otherwise meeting County standards and protocols, to
occur using the Purchasing Card.

4.2.  Tiers 2 and 3: Written Quotations (not to exceed $100.000);

A. Commodities and Services with an estimated cost within the thresholds for Tiers 2
and 3 in Section 3.2 shall be procured by competitive, written Quotations. In the Solicitation for
the written Quotations, the requested Commodities or Services must be adequately described on a
consistent basis to assure a like-to-like comparison among Vendors.

1. -For Purchases within the threshold for Tier 2, only one (1) written Quotation
must be obtained for each Purchase unless the Procurement Management Department determines
that additional Quotations are warranted to ensure the County is receiving a fair and competitive
price for the Commodities or Services.

2. For Purchases within the threshold for Tier 3, at least three (3) written
Quotations must be obtained for each Purchase. In those instances where the securing of three (3)
Quotations is not practicable, the Department Director shall provide written justification to the
Procurement Management Department that they attempted to obtain written qualifications from at
least five (5) qualified Vendors, and then the County Manager or Designee may waive the
requirement for three (3) written Quotations.
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B. Quotations must be provided through email, hand delivered, or faxed on a County
approved Quotation form, or in a similar format. The Quotation must include a date and be
submitted by an authorized representative of the Vendor.

C. All Vendors providing Quotations must have the required expertise and capability to
perform the work or supply the Services and/or Commodities. In determining if a Vendor has the
capability to perform the work or supply the Services or Commodities, consideration may be given
to the Vendor’s geographic proximity to the County for future ease of delivery, mobilization, or
customer support after a Purchase. The Responsible Vendor with the lowest Responsive Bid, who
is capable of performing the Services or supplying the Commodities shall be Awarded the Contract
or Purchase Order, as applicable.

D.  Noticing of Requests for Quotation shall not require a newspaper ad.

SECTION S. COMPF:‘TITIVE PROCUREMENT.

S5.1. _ Tier 4: Competitive Pfocurement Methods.

Commodities and Services with an estimated cost within the threshold for Tier 4 (and
Tier 6 for Housing Only) shall be procured competitively through one of the following methods:

A. Invitation to Bid

{

1. The Invitation to Bid is used when the County is capable of establishing
precise Specifications or defining, with specificity, a scope of Services for the Commodities or
Services sought. Through this process, Vendors are able to compete on a cost basis for like
Commodities or Services.

2. Invitations to Bid shall include Specifications, required qualifications, and
all principal terms and conditions applicable to the Procurement.

3. ' The Award will be made to the Responsible Vendor with the lowest
Responsive Bid. :

4. In an Invitation to Bid process, the County may consider the following
factors in addition to price when determining whether a Vendor is Responsible and a Bid is
Responsive: :

a. Ability, capacity and skill of the Vendor to perform thé Contract.

b. Whether the Vendor can pérfonn the Contract within the time specified,
without delay, interference, or conflict with current workload.

c. Character, integrity, reputation, judgment, experience and efficiency of
the Vendor.
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d. Quality of performance of previous engagements.

e. Prev1ous and existing compliance by the Vendor with laws and
regulations relating to the Contract.

f. Sufficiency of the financial resources and ability of the Vendor to
perform the Contract or provide the Commodity or Service.

g. Quality, availability and adaptability of the Commodities or Services to
the particular use required.

h. Ability of the Vendor to provide further maintenance and Service for
the use of the subject of the Contract.

i. Number and scope of conditions attached to the Bid.

j. Qualifications (;f Vendor, licensing and corporate qualifications. -

k. Evidence of negative litigation history.

1. Use of one or more subcontractors with a record of pbor p'erformance.

5. For the purposes of this Section, the County may consider evidence from
the ten (10) year period preceding the subject Invitation to Bid.

6. In the event the lowest, Responsive Bid submitted by a Responsible Vendor
exceeds the architectural or engineering cost estimates, the County Manager or Designee is
authorized, when time or economic considerations preclude re-bidding of work of a reduced scope,
to negotiate an adjustment of the scope of work with the Responsible Vendor with the lowest,
Responsive, Bid, in order to bring the Bid within the amount of available funds.

B. Requeét for Proposal

1. The Request for Proposal method of Procurement is used when it is not
practicable for the County to specifically define the scope of work for which the Commodities or
Services are needed. Instead, the County can describe what it wants to accomplish but the methods
or means to accomplish the desired outcome cannot be easily defined. There may be several
methods available to accomplish a task and the County is considering all the available options.

2. Requests for Proposal shall include a description of desired outcome to be
accomplished through the Procurement, evaluation criteria for the specific Procurement which set
forth the relative importance of price and the other evaluation criteria, and all principal terms and
conditions applicable to the Procurement

3. All Responses to a Request for Proposal that are deemed to meet the basic
requirements of the Competitive Procurement and have not been rejected shall be distributed to a-
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selection committee for review in accordance with the established time frames outlined in the
Competitive Procurement. Proposers shall be ranked by an evaluation committee designated by
the Board or Procurement Management Department based upon the evaluation criteria included
within the Request for Proposal. Presentations/Interviews may be held by the evaluation committee
for consideration.

4. The selection will be Awarded to the highest ranked Proposer or as outlined
in the Solicitation documents.

/

C. Invitation to Negotiate

1. The Invitation to Negotiate is used when the scope of the project is not
clearly defined and the County has determined that negotiations may be necessary to receive the
best value. The Invitation shall invite Vendor input on the scope, schedule, and process for
initiating the project. This method of Procurement may be used in areas of Procurement
experiencing constant change in the marketplace, when the County wants the opportunity to obtain
current up-to-date Commodities or Services at the time of Contracting, and/or if the County wishes
to identify one or more Responsible Vendors with whom to negotiate.

2. Invitations to Negotiate shall include a description of the questions or issues
being explored, the facts being sought, and the specific goals or problems that are the subject of
the Procurement, along with evaluation criteria, and all principal terms and conditions applicable
to the Procurement.

3. All Responses to an Invitation to Negotiate that are deemed to meet the
basic requirements of the Competitive Procurement and have not been rejected shall be distributed
to a selection committee for review in accordance with the established time frames outlined in the
Competitive Procurement. Proposers shall be ranked by the evaluation committee designated by
the Board or Procurement Management Department based upon the evaluation criteria included
within-the Invitation to Negotiate. Presentations may be made to the evaluation committee for
consideration. '

4. The selection will be Awarded to the highest ranked Proposer or as outlined
in-the Invitation to Negotiate.

D. Procurement Methods .

Other Procurement methods may be used as deemed necessary by the County Manager or
Designee.

5.2. _Advertisements for Competitive Procurement.

A. Adequate public notice of all Competitive Procufements shall be provided as
follows: '

1. Noticing of all Competitive Procurements (unless otherwise provided
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herein, by general law, grant funding requirements or waived by the Bz)ard) shall be done by
publishing an Advertisement once in a newspaper of general circulation in the County at least
fifteen (15) calendar days prior to the date set for the receipt of Competitive Procurement
Responses as follows:

Purchase Amount Publishing Date of Advertisement
$100,000.00 to $200,000.00 15 calendar days
$200,000.01 to $500,000.00 21 calendar days

Over $500,000.00 30 calendar days

2. Construction projects, projected to cost more than two hundred thousand
dollars ($200 000. OO) shall be publicly advertlsed in accordance with Section 255.0525, Florida
Statutes.

3. All Procurements for CCNA Professional Services must be né)ticed by
publishing an Advertisement once in a newspaper of general circulation at least thirty (30) calendar
days prior to the date set for receipt of Responses.

4. The Advertisement shall include a general description of the Commodities
or Services to be Purchased, the location where Specifications may be obtained, closing date, and
the time and place for receipt of and the opening of the Competitive Procurement.

'B. All Advei'tisements shall be listed on the official County website.

C. ' Any Addendums to a Competitive Procurement shall be listed on the official
County website. :

D. Upon the Advertisement of a Competitive Procurement, the Cone of Silence shall
apply. The Cone of Silence shall terminate upon the issuance of a Contract, the rejection of all
Responses, or the termination of the Competitive Procurement, whichever occurs first. Violation
of the Cone of Silence by a Vendor shall disqualify the Vendor from participation in the
Competitive Procurement and may subject the Vendor to Suspension or Debarment in accordance
with Section 8 of this Ordinance. The Cone of Silence shall not apply to:

1. Communications at any public proceeding or meeting, including Pre-Bid
Conferences, selection committee presentations or pre-Award meetings.

2. Communications during Contract negotiations between designated County
employees and the intended Vendor.

3. Communication with a Vendor by a Procurement Management Department
employee following Competitive Procurement opening to clarify the Vendor’s Response.

4. Communication following the filing of a protest to a Competitive

Procurement between the protesting Vendor or the selected Vendor and the Procurement
' Management Department, County Manager’s Office, and County Attorney’s Office concerning
the protest. .
5. Purchases exempt from Competitive Procurement pursuant to this
Ordinance.
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5.3. Competitive Procurement Responses.

A. Responses to all Competitive Procurements must be submitted to the County no
later than the date and time designated in the Solicitation. The Procurement Management
Department shall date and time stamp each Response as it is received and file the Responses,:
unopened, in a secure file until the time designated for the Competitive Procurement opening.
Responses received after the designated time will be returned unopened to the sender.

B. All Competitive Procurement Responses shall be opened in public at the time and
place stated in the public notice with at least one (1) witness present.

C. The purpose of the opening is to record the Responses received and to ensure that
the Responses are in compliance with the basic requirements of the Competitive Procurement.
Responses are not analyzed for quality or substance at the opening. A recording of all Responses
received shall be available for public inspection‘in accordance with Florida law.

/ D. The Procurement Management Department shall have the ailthority to reject any
~ and all Responses for any or no reason.

E.  The Procurement Management Department or Board may, after opening, request
additional information or clarification by the Offeror.

F. The Procurement Management Department may waive or accept Minor
Irregularities in a Response and allow correction thereof when such actions are deemed to be in
the best interest of the County and do not conflict with the basic principles of fair and open
competition.

G. The Board also retains the authority to reject any and all Responses, for any or no
reason, to request additional information or clarifications by a Proposer, and to waive or accept
Minor Irregularities and allow correction thereof when such actions are deemed to be in the best
interest of the County and do not conflict with the basic principles of fair and open competition.

H. . The County shall not be responsible for any costs incurred by Offerors in the case
of rejection or non-Award.

L Correction or withdrawal of inadvertently erroneous Responses before or after the
Competitive Procurement opening, or cancellation of Awards or Contracts based on such mistakes,
may be pemutted in the following circumstances:

1. A Response submitted to the County as part of a Competitive Procurement
may be withdrawn unilaterally by the Offeror only before the opening of the Responses.
Withdrawal of a Response or correction of mistakes discovered before the Competitive
Procurement opening may be accomplished by written notice provided to the Procurement
Management Department prior to the time set for opening.
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2. After the Competitive Procurement opening, no changes in prices or other
provisions prejudicial to the interests of the County or fair competition are permitted. The assigned
unit price, when applicable, will be the prevailing decision when an extension price is in error. In
place of correction, a low Bidder establishing a non-judgmental Material Deviation of fact may be
permitted to withdraw its Response if:

a. The Response was submitted in good faith
b. The magnitude of the error made would make enforcement a severe
hardship
c. The miscalculation was not the result of gross negligence or willful
inattention
d. The error was reported immediately to the County

3. All decisions to permit the correction or withdrawal of Responses, or to

cancel Awards or Contracts based on Material Deviations, must be supported by a written
determination by the Procurement Management Department.

5.4. __Award and Negotiation.

A. Once a Vendor has been selected in aécordance with Section 5 of this Ordinance,
the Procurement Management Department shall prepare and Post a Notice of Intended Decision.

1. The Notice of Intended Decision shall also be Posted on the County website
within a reasonable time of the selection.

2. The time period for a Procurement Protest, as outlined in Section 5.7, shall
begin to run upon Posting of the Notice of Intended Decision.

B. After the Protest period in Section 5.7 has expired, the Procurement shall be
Awarded with reasonable promptness. After conclusion of Contract negotiations, as provided
below, all Procurements will be formalized by entering into either a Contract with the Awarded
Vendor or issuing a Purchase Order to the Awarded Vendor.

C. After the Notice of Intended Decision is issued, the Negotiation Team, if one is
appointed, or the Department Director and Procurement Management Department with the
assistance of the County Attorney’s Office and County Manager’s Office, if requested, will
negotiate a Contract with the top ranked Vendor or a Purchase Order shall be issued to the selected
Vendor in accordance with County policies and procedures. In the event the selected Vendor and
County are unable to enter into a satisfactory Contract within a reasonable time, the Procurement
Management Department may formally terminate negotiations, and begin negotiations with the
next ranked Vendor. The Procurement Management Department may repeat this process with the
ranked Vendors, in order, until a satisfactory Contract is achieved; however, at any time the
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Procurement Management Department may determine that it is in the best interest of the County
to re-procure rather than continue negotiations with the ranked list of Vendors.

D. Once a satisfactory Contract has been reached, the Contract shall be presented for
approval and execution by the Department with Approval Authority as provided in Section 3.2.
Upon execution by both parties, the Notice to Proceed shall be issued to the Vendor. For Purchases
that must be approved by the Board, the Award of a Procurement and approval of a Contract with
the Vendor may be brought to the Board at the same time and approved with a single majority vote
of the Board members who are present and eligible to vote.

E. In the event of a Tie in a Competitive Procurement, the Procurement Management
Department shall Award the Contract as outlined in the Solicitation documents.

5.5. Consultants’ Competitive Negotiation Act (CCNA) Professional Services.

5.5.1. General.

A. The purpose of obtaining CCNA Professional Services is to offer to the County
special expertise, practical experience, knowledge, resources and an objective outside professional
opinion. The provisions and exemptions contained in Section 287.055, Florida Statutes
(commonly known as the Consultants’ Competitive Negotiation Act, “CCNA”), shall apply herein
for the Procurement of all professional architecture, engineering, landscape architecture, or
registered surveying and mapping Services for projects that exceed the CCNA Thresholds. -

B. The following provisions are applicable to the County's selection, engagement, and
use of CCNA Professional Services for County projects exceeding CCNA Thresholds and for
which CCNA Professional Services are required to be secured pursuant to the Consultant’s
Competitive Negotiation Act, set forth in Section 287.055, Florida Statutes.

5.5.2. Prohibition.

A. The County is prohibited from soliciting a CCNA Professional Services firm to
perform project design and/or Construction Services if the firm has or had been retained to perform
the project feasibility planning or study analysis for the same project.

, B. Unless waived, as set forth herein, the Request for Proposal documents shall
contain a concise statement putting all prospective Vendors on notice of this restriction. The
provisions of this Ordinance may be waived and set aside by the Board for an identified project on
a finding of due cause and upon a favorable vote for waiver by at least four (4) members of the
Board.

5.5.3. CCNA Procurement Process.
A. The Competitive Procurement of CCNA Professional Services shall be conducted

in accordance with the procedures ih Section 5 of this Ordinance for Request for Proposal with the
following exceptions: <
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1. Price and compensation shall not be considered in the initial evaluation of
Responses.

2. In ranking responding Vendor's qualifications, the selection committee may
consider: ability and adequacy of professional personnel; if applicable; past performance;
willingness to meet time and budget requirements; location and whether the firm is a Local Vendor,
if applicable; recent, current, and projected workloads; and other factors relevant to the specific
. Procurement, if any.

3. In lieu of the procedures in Sections 5.1(B) and (C), the selection
committee will rank all Vendors in numerical order and select no fewer than the top ranked
three (3) firms deemed to be the most highly qualified for purposes of competitive negotiations.
In the event three (3) qualified Vendors do not respond, the Procurement Management Department
will reject all Proposals and reissue the Request for Proposal unless the Procurement Management
Department deems it is in the best interest of public health, safety or welfare to move forward with
two (2) or less Proposals. In the event the County does not receive three (3) qualified Proposals
on the second Procurement, the Procurement Management Department may proceed with less than
three (3) Proposals.

B. Competitive negotiations for the Procurement of CCNA Professional Services shall
be conducted in accordance with the Contract negotiation procedures in Section 5. The County
may request, accept, and consider Proposals for compensation only during the competitive
negotiation phase.

C. The County may enter into Continuing Contracts with Vendors providing CCNA -
- Professional Services; provided, however, that individual projects exceeding those amounts in
Section 287.055(2)(g), Florida Statutes, shall not be authorized under a Continuing Contract.

D. At the discretion of the Procurement Management Department, the County may
procure Design-Build Contracts with Vendors pursuant to this Section 5.5 via a Request for
Proposal with the following conditions: :

1. The CCNA Professional Services Vendor that prepares the Design Criteria
Package must be procured in accordance with this Section 5.5 and said Vendor will not be eligible
to provide design-build Services on the same project.

2. The County shall solicit, through a Competitive Procurement process
Responses based on the Design Criteria Package and evaluate the Responses based upon the
evaluation criteria in the Competitive Procurement documents which shall include price, technical,
and design aspects gf the public Construction project, weighted for the project.

E. At the Procurement Management Department’s discretion, the County may procure
a Construction Manager at Risk pursuant to this Section 5.5, which Vendor shall provide advice
to the County during the project planning phase on cost effectiveness of various design and
Construction alternatives, scheduling, value engineering, and management, and will then take on

30



the obligation for Construction of the project.

1. The Construction Manager at Risk Vendor shall establish a Guaranteed
Maximum Price and guaranteed completion date after the planning and design of the public
Construction project is completed and prior to the initiation of Construction Services. The
Guaranteed Maximum Price and guaranteed completion date shall be included in an Amendment
and approved by the Vendor and the County.

2. Performance and Payment Bonds, when required, must be provided prior to
the Notice to Proceed for the Construction phase.

5.6.  Public-Private Partnerships.

5.6.1. General.

A. Section 255.065, Florida Statutes, outlines certain procedures for the Procurement
of public—private partnership Contracts for the provision of Qualifying Projects, including the
receipt and consideration of Unsolicited Proposals from interested private Vendors seeking to
partner with the County.

B. The following provisions are applicable to the County's receipt and consideration
of Unsolicited Proposals from interested private Vendors seeking to partner with the County on a
Qualifying Project. -

C. In the event the County determines on its own initiative that it is both practicable
and advantageous for the County to pursue a Qualifying Project and consider a range of
competing plans, Specifications, standards, terms and conditions so that adequate competition
will result and Award be made not principally on the basis of price, but to the Proposer whose
Proposal contains the most advantageous combination of price, quality or other features, the
County shall utilize the procedures in this Ordinance for Request for Proposal or Invitation to
Negotiate, as the County Manager or Designee deems appropriate.

D. If a Qualifying Pro_lect includes CCNA Professional Services, the County shall
comply with the provisions of Section 5.5.

5.6.2. Unsolicited Proposals.

A. The County may receive Unsolicited Proposals for a Qualifying Project and may
thereafter enter into a Contract with a private Vendor, or a consortium of private Vendors, for
said Qualifying Project, subject to the procedures and conditions set forth herein. Any
Unsolicited Proposal shall include sufficient detail and information for the County to evaluate
the Proposal in an objective and timely manner.

B. Any private Vendor desiring to submit an Unsolicited Proposal for a Qualifying

Project shall submit to the County an application fee of $25,000.00 payable to the County in the
form of a money order or cashier's check at the time of Unsolicited Proposal submittal. If the
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cost of evaluating the Unsolicited Proposal exceeds $25,000.00, the application fee shall be
increased to a reasonable fee to pay the costs of evaluating the Unsolicited Proposal. The Vendor
will be notified and will promptly pay the balance of the application fee needed to pay the costs
of evaluating the Unsolicited Proposal. As provided for in Section 255.065(3), Florida Statutes,
the purpose of this application fee is to pay the costs of evaluating the Unsolicited Proposal. The
County shall refund any portion of the initial application fee paid in excess of its direct costs
associated with evaluating the Proposal.

C. If the County receives an Unsolicited Proposal for a Qualifying Project pursuant
to this section and the County desires to pursue the Qualifying Project, the Board will be notified
of the receipt of said Unsolicited Proposal by placement of a discussion item on the next
available Board meeting agenda. Upon the Board's approval to proceed with the Qualifying
Project outlined in the Unsolicited Proposal, the County shall prepare a Request for Proposal or
Invitation to Negotiate for the Qualifying Project. The Competitive Procurement for the
Qualifying Project shall be conducted in accordance with the procedures in Section 5 of this
Ordinance for Request for Proposal or Invitations to Negotiate with the following exceptions:

1. The County shall place an Advertisement of the Competitive Procurement
in the Florida Administrative Register and a newspaper of general circulation at least once per
week for two weeks stating that the County has received an Unsolicited Proposal and that the
County will accept other Proposals for the same Qualifying Project. A copy of the notice must
be mailed to each local government in the affected area of the Qualifying Project which shall
mean any municipality and/or special district in which all or a portion of the Qualifying Project
is located.

{ 2. If an Unsolicited Proposal involves architecture, engineering, or landscape
architecture, the County must ensure that the initial and any subsequent Responses are reviewed
by an architect, landscape architect, or engineer licensed in Florida, as applicable, and such a
professional shall advise the County through completion of design and Construction of the
Qualifying Project.

3. The Vendor submitting the original Unsolicited Proposal may submit a
more detailed Proposal in Response to the County's notice.

4. The timeframe for accepting other Proposals shall be no fewer than
twenty-one (21) calendar days but no more than one-hundred-twenty (120) calendar days after
the initial date of publication. '

5. A selection committee shall be appointed by the County Manager or
Designee for the purpose of evaluating and ranking the Responses based upon factors that
include, but are not limited to: professional qualifications and experience, general business
terms, innovative design techniques or cost-reduction terms, and finance plans. Vendors may be
invited to make oral presentations regarding their Responses. In the event only one Proposal is
received, the selection committee may proceed with the evaluation, or the County Manager or
Designee may reject all Proposals, whichever is in the best interest of the County.
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5.7. Procurement Protest.

A. Any Notice of Intended Decision of a Competitive Procurement may be protested
by a Vendor with a substantial interest, as defined below, on the grounds of Material Deviations
in the Procurement procedure or Material Deviations in the evaluation of the Responses. To
initiate a protest, the protestor must file a Notice of Intent to Protest the Procurement in writing
with the Procurement Management Director within seventy-two (72) hours of Posting of the
Notice of Intended Decision in accordance with Section 5.4. A formal written Procurement Protest
must then be filed with the Procurement Management Director within ten (10) business days of
Posting of the Notice of Intended Decision. Failure to file a timely Notice of Intent to Protest or
failure to file a timely formal written Procurement Protest shall constitute a waiver of the

protestor’s right to protest the Competitive Procurement and Award.

1. Only protestors with a "substantial interest" that has been adversely
affected by the County's intended Award may protest the selection by complying with the
requirements set forth herein. A protestor has a "substantial interest" if the protestor would have
been Awarded the Contract but for the alleged mistake or irregularity described in the protest. If
the Procurement Management Director determines that a protestor does not have a "substantial
interest," that protestor is precluded from bringing a protest pursuant to this section.

2. A protestor objecting to terms, conditions, Specifications, procedures,
selection criteria, or other matters set forth in the Competitive Procurement documents must
make such objections in writing during the period of time set forth for questions and answers in
the Competitive Procurement documents. A protestor who has not raised such objections in
writing during the question and answer time may not use the Procurement Protest process to
object to these matters once a Notice of Intended Decision has been Posted.

B. The Notice of Intent to Protest shall contain at a minimum:
L. Name of the protestor;
2. Protestor’s address;

3. 'E-mail address;

4. Fax number and phone number;
5. Name of the protestor’s representative to whom notices may be sent;
6. Project name and number of the Competitive Procurement; and

7. A brief fabtual summary of the basis of the intended protest.
C. The formal written Procurement Protest shall:

1. Identify the protestor and the Competitive Procurement involved
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\ 2. Include a clear statement of the grounds on which the protest is based, refer
to the Statutes, laws, Ordinances, or other legal authorities which the protestor deems applicable
to such grounds, and specifically request the relief to which the protestor deems itself entitled by
application of such authorities to such grounds. :

3. Any other information that the protester deems to be material to the
protest.

4. A Procurement Protest bond in the form of a certified check, cashier's
check, or money order made payable to Lee County in an amount equal to five (5) percent of the
protestor's Bid or ten thousand dollars ($10,000.00), whichever is less, provided, however, if no
value is attached then the bond will be $10,000.00. The entire amount of the bond is forfeited if
the County determines that the protest was without ment was filed to cause harm or delay, or
was filed for some other improper purpose.

5. The protestor shall mail a copy of the Notice of Intent to Protest and the
formal written Procurement Protest to the Awarded Vendor.

D..  Upon receipt of a timely filed and complete formal written Procurement Protest,
the Procurement Management Director shall stay Award of the Competitive Procurement until
the protest is resolved unless the Procurement Management Director provides a written
determination that compelling circumstances exist which require that the Award be processed
without further delay in order to protect the County's interest or for the purpose of avoiding an
immediate and serious danger to the public health, safety or welfare.

E. After receipt of the timely filed and complete written Procurement Protest, the
~ Procurement Management Director, at his/her discretion, may meet with the protester to discuss
the allegations and to attempt to resolve the matter. The Procurement Management Director shall
issue his/her decision on the protest within fourteen (14) business days of the meeting, or if no
meetlng is requested, within fourteen (14) business days of receipt of the timely filed and
‘complete written Procurement Protest. Such decision shall be e-mailed or sent by facsimile to
the protester on the date of issuance.

F. The protester may appeal the decision of the Procurement Management Director
to the County Manager by filing a written appeal with the County Manager's office within three
(3) business days of issuance of the Procurement Management Director's decision. The appeal
must be in writing and must include a full explanation of the basis of disagreement with the
decision rendered by the Procurement Management Director, as well as the relief sought. The
County Manager shall issue his/her decision on the appeal within ten (10) business days of
receipt of the appeal. The County Manager's decision shall be e-mailed or sent by facsimile to
the protester on the date of issuance.

G. The decision of the County Manager may be appealed to the Board by the filing

of a written appeal with the Chair of the Board within three (3) business days of issuance of the
County Manager’s decision. The Board shall overturn the selection if the protester proves by
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clear and convincing evidence that the selection did not comply in material respects with the
requirements contained in the Competitive Procurement documents, with this Procurement
Ordinance, or with applicable law.

, H. Failure by a protestor to comply with the timelines and requirements set forth
herein shall result in an immediate invalidation and termination of the protest and a waiver of
the right to seek further redress or to appeal the alleged adverse action in a court of law.

L. Nothing herein relinquishes the County’s rights to waive Minor Irregularities.
Further, nothing herein shall grant any rights to the unsuccessful Offeror. All decisions of the
Board are final.

SECTION 6. UNAUTHORIZED PROCUREMENT.

A. Except as herein provided, it is a violation for any officer, employee, or agent of
the Board to order the Purchase of any Commodities or Services or to make any Contract within
the purview of this Ordinance other than through the guidelines established in this Ordinance. Any
Purchase Order or Contract made contrary to the provisions herein is an ultra vires act, shall not
be approved, and the County shall not be bound thereby.

B. Purchase Orders or Contracts that are Split to circumvent the requirements of this
Ordinance are considered unauthorized Purchases and are prohibited. Any Purchase Order or
Contract made contrary to the provisions herein through Splitting is an ultra vires act, shall not be
approved, and the County shall not be bound thereby.

SECTION 7. BONDS.

A. The Procurement Management Department shall determine if a Bid Bond shall be
required for any Competitive Procurement. All contracts for Construction or facility improvements
governed by 2 CFR §200.325 shall require a Bid Bond in accordance therewith for such projects
exceeding the Simplified Acquisition Threshold in 2 CFR §200.88. If required, the Bid Bond will
be five percent (5%) of the amount of the bid or Proposal. Unsuccessful Vendors are entitled to
full return of their Bid Bond. Upon determination by the Board, the successful Vendor shall forfeit
this Bid Bond, or a portion thereof, upon failure to enter into a Contract or act on the Purchase
Order issued within ten (10) working days of presentation of a Contract or Purchase Order by the
County.

B. The Procurement Management Department shall determine if Payment Bonds and
Performance Bonds are required. All Contracts for Construction or repairs of public buildings
and public works projects shall require Payment and Performance Bonds in accordance with
Section 255.05, Florida Statutes. All Contracts for Construction or facility improvements
governed by 2 CFR §200.325 shall require Payment and Performance Bonds in accordance
therewith for such projects exceeding the Simplified Acquisition Threshold in 2 CFR §200.88.
Any required bond(s) shall be noted in the Competitive Procurement documents, if applicable.



1. Payment and Performance Bonds shall be at least 100% of the Contract
price.

2. All required bonds shall be from a surety company authorized to do business
in the State of Florida to guarantee the full and faithful performance of the Contractual obligations
and the payment of labor and material expended pursuant to the Contract whenever and in such
amounts as is deemed necessary by the Procurement Management Department. Alternative surety
devices, such as letters of credit or cash, may be authorized by the Procurement Management
Department.

3. The Vendor is required to record the Payment and Performance Bonds and
riders with the Lee County Clerk of Court and pay all associated costs. ‘

SECTION 8. SUSPENSION AND DEBARMENT.

8.1. Suspension and Debarment.

A. As set forth below, the Procurement Management Department may suspend or
debar for cause the right of a Vendor to participate in County Procurements. Additionally, any
subsequent Bid, Proposal or Quotation from that Vendor during the pendency of such Suspension
or Debarment shall be rejected by the County and that Vendor shall have no right to challenge that
rejection or the applicable Procurement.

B. Any Vendors on a State or federal convicted Vendor's list are automatically
. debarred by the County until that Vendor is no longer on such list and such Vendor is reinstated
in accordance with Section 8.7.

C. The County shall solicit offers from, Award Contracts to, and consent to
sub-Contracts only with Vendors known to be reliable, ethical and responsible. To that end, the
County may suspend or debar Vendors from County work that do not meet these criteria. The
serious nature of Suspension or Debarment requires that such sanction be imposed only when it is
in the County’s best interest. Such Suspension or Debarment shall be imposed in accordance with
the procedures contained in this Section 8.

D. Suspension or.Debarment applies to all officers, principals, directors, partners,
qualifiers, divisions, subsidiaries, or other organizational elements of the suspended or debarred
Vendor. The Suspension or Debarment applies to any existing affiliates of the Vendor if they are

specifically named and are given written notice of the proposed Suspension or Debarment and an
opportunity to respond. '

8.2. | Suspension,
A Vendor may be suspended based upon the following:

A. Failure to fully comply with the conditions, Specifications, or terms of a Contract
with the County.
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B. Failure to fulfill a Bid, Proposal or Quotation upon Award.

C. Commission of any misrepresentation in connection with a Bid, Quotation or
Proposal.
D. Charged by a court of competent jurisdiction with the commission of a criminal

offense as an incident to obtaining or attempting to obtain a public or private Contract or
sub-Contract, or in the performance of such Contract or sub-Contract. If charges are dismissed or
the Vendor is found not guilty, the Suspension shall be lifted automatically upon written
notification and proof of final court disposition provided by the Vendor to the County.

E. Charged by a court of competent jurisdiction with the following: embezzlement,
theft, forgery, bribery, falsification or destruction of records, receiving stolen property, or any
other offense indicating a lack of business integrity or business honesty may affect the
responsibility as a County government contractor. If charges are dismissed or the Vendor is found
not guilty, the Suspension shall be lifted automatically upon written notification and proof of final
court disposition provided by the Vendor to the County.

F. Vendor becomes insolvent, proceedings in bankruptcy regarding the Vendor are
filed or, Vendor compounds its debts or assigns over its estate or effects for payment thereof, or
has a receiver or trustee appointed over its property.

G. Commission of any' act or omission to perform any act that is grounds for
Debarment.
H. Any other cause the Procurement Management Department determines to be

compelling as to materially and adversely affect the responsibility of a Vendor as a County
government contractor, including but not limited to, Suspension by another governmental entity.

‘L. Violation of the ethical standards set forth in local, State or federal law.
8.3. Debarment.
A Vendor may be debarred for the following:

A. Repeated failure to fully comply with the conditions, Specifications, or terms of a
Contract with the County.

' B. Repeated failure to fulfill a Bid, Proposal or Quotation updn Award.

C. Conviction by or judgment obtained in a court of competent jurisdiction for
commission of those offenses in connection with the Vendor’s commercial enterprise stated in
Section 8.2 (D) and (E). If the conviction or judgment is reversed through the appellate process,
the Debarment shall be removed immediately upon written notification and proof of final court
disposition from the Vendor to the County. -
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D. Conviction for the commission of any fraud or act of collusion in connection with
any sale, Bid, Quotation, Proposal or other act incident to doing business with the County.

8.4. Effect of Suspension and Debarment. |

The County will not solicit offers from, Award Contracts or Purchase Orders to, or consent
to sub-Contracts with suspended or debarred Vendors unless the County Manager or Designee
determines that an Emergency exists justifying such action. Such Vendors are also excluded from
conducting business with the County as agents, representatives, sub-contractors, or partners of
other Vendors.

8.5. Suspension and Debarment Process.

The following procedures shall be utilized for the Suspension or Debarment of a Vendor:

A. The County Department requesting the Suspension or Debarment shall submit to
the Procurement Management Department a written complaint which shall state with specificity
the facts supporting such a request for Suspension or Debarment and shall identify a recommended
Suspension or Debarment period.

B. The Procurement Management Director shall review the complaint, verify whéther
it is compliant with the provisions of this Ordinance, direct any appropriate changes and forward
the complaint to the Vendor. )

C. The Vendor shall review the complaint and provide a written Response, with
supporting documentation, to each allegation. The Response shall be provided to the Procurement
Management Department within ten (10) business days of receipt of the complaint from the
County. In the event the Vendor fails to respond to the complaint within the prescribed time
period, the complaint, as forwarded to the Vendor, shall become an effective Suspension or
Debarment decision without further appeal.

D. In the event the Vendor files a timely and complete response to the complaint, the
Procurement Management Director shall determine whether the Vendor should be suspended or
debarred and, if applicable, the time period for such Suspension. The Procurement Management
Director’s decision shall be based on the facts set forth in the complaint, the Vendor’s response
and the parameters set forth in this Ordinance.

E. If the Vendor chooses to appeal the Procurement Management Director’s
determination, the Vendor shall have three (3) business days to file an appeal with the Chair of the
Board. At its next available meeting, the Board shall review the Suspension or Debarment record
. compiled by the Procurement Management Department and the Vendor. If the original decision

to suspend or debar is determined to be proper and justified, the Vendor shall be suspended or
debarred.

8.6.  Suspension or Debarment Period.
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A. Suspension. The County Manager or Designee, or the Board in the case of an-
appeal, shall determine the period of Suspension. Such period shall be commensurate with the
severity of the cause(s). At the conclusion of the Suspension period, the Vendor shall
automatically be reinstated to the status of active Vendor and be eligible to submit Bids, Proposals,
Quotations, or otherwise conduct business with the County.

B. Debarment. The period of Debarment shall remain in effect until the Vendor is
reinstated to the status of active Vendor. '

_ C. Reinstatement. A suspended or debarred Vendor may appeal for reinstatement at
any time during the Suspension or Debarment period based on one or more of the following
reasons:

1. Newly discovered relevant and material evidence that would have changed
the County’s decision,;

2. A reversal of the conviction, civil judgment or other action upon which the
Suspension or Debarment was based;

3. Bona fide change in ownership or management;
4. Elimination of other causes for which the Suspension or Debarment was
imposed; or :
5. Other reasons that the Board deems appropriate.
D. The Vendor’s appeal for reinstatement shall be based on one or more of the

aforementioned reasons. The Procurement Management Department, with the assistance of the
affected Department, shall have thirty (30) business days from receipt of such appeal to submit a
written response thereto. The matter will be presented to the Board for a final determination at its
next available meeting.

SECTION 9. PUBLIC RECORDS AND PUBLIC MEETINGS.

9.1. _ Public Records.

A. The County is governed by the State Public Records Laws provided in Chapter 119,
Florida Statutes, and Article I, section 24(a) of the Florida Constitution. Pursuant to current State
law, Responses to Competitive Procurements received by the County are exempt until the County
provides the Notice of Intended Decision or until thirty (30) calendar days after opening,
whichever occurs first. Certain proprietary and financial information from Vendors may also be
trade secrets, confidential, or otherwise exempt from public disclosure.

B. If the County rejects all Responses received pursuant to a Competitive Procurement
and concurrently provides notice of its intent to reissue the Competitive Procurement, the rejected
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Responses remain exempt until the County provides the Notice of Intended Decision for the
reissued Competitive Procurement or until the County withdraws the reissued Competitive
Procurement. Responses may not remain exempt for more than twelve (12) months from the date
the County rejected all Responses.

C. Unsolicited Proposals for Qualifying Projects and any Responses from a resulting
Competitive Procurement pursuant to Section 5.5 of this Ordinance are subject to the following
rules:

1. If the County does not elect to issue a Competitive Procurement for the
Qualifying Project, the Unsolicited Proposal shall cease to be exempt 180 calendar days after
receipt by the County.

2. If the County issues a Competitive Procurément for the Qualifying Project,
the provisions of paragraphs A. and B. of this section shall apply except that Responses may not
remain exempt for longer than 90 calendar days from the date the County rejected all Responses.

D. Official records and documents shall be retained per the requirements set forth in
the Florida Statutes regarding records retention.

9.2.  Public Meetings.

A. The County is governed by the State public meeting laws as provided in Section
286.011, Florida Statutes, and Article I, Section 24(b) of the Florida Constitution. Any meetings
of a committee where presentations, rankings, short listings, or other Award decisions are to be
made shall be done at a duly noticed public meeting, unless otherwise exempt from Section
286.011, Florida Statutes.

B. Any portion of a meeting at which a negotiation with a Vendor is conducted
pursuant to a Competitive Procurement, at which a Vendor makes an oral presentation as part of a
Competitive Procurement, or at which a Vendor answers questions as pan of a Competitive
Procurement is exempt from Section 286.011, Florida Statutes.

C. Any portion of a Negotiation Team meeting at which negotiation strategies are
discussed is exempt from Section 286.011, Florida Statutes.

D. Any portion of a meeting at which an exempt Unsolicited Proposal is discussed
pursuant to Section 5.5 of this Ordinance is exempt from Section 286.011, Florida Statutes.

E. For all Competitive Procurements except for Unsolicited Proposals and
Competitive Procurements in accordance with Section 5.5, a complete recording shall be made of
any meeting, or portions thereof, that are exempt from State public meeting laws. The recording
of, and any records presented at, the exempt meeting are exempt from Section 119.07(1), Florida
Statutes, until the County provides its Notice of Intended Decision or until thirty (30) calendar
days after opening the Bids, Proposals, or final replies, whichever occurs first.
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F. For Unsolicited Proposals for Qualifying Projects and any resulting Competitive
Procurement in accordance with Section 5.5 of this Ordinance, a complete recording shall be made
of any meeting, or portions thereof, that are exempt from State public meeting laws. The following
rules shall then apply:

1. The recording of, and any records presented at, the exempt meeting are
exempt from Section 119.07(1), Florida Statutes, until the County provides its Notice of Intended
Decision or until 180 calendar days after receipt of the Unsolicited Proposal if the County does
not issue a Competitive Procurement for the Qualifying Project.

2. If the County issues a Competitive Procurement for the Qualifying Project,
rejects all Responses and concurrently provides notice of its intent to reissue a Competitive
Procurement, the recording and any records generated at the exempt meeting remain exempt from
Section 119.07(1), Florida Statutes, until such time as the County provides its Notice of Intended
Decision concerning the reissued Competitive Procurement or until the County withdraws the
reissued Competitive Procurement for such project. ‘

3. A recording and any records generated during an exempt meeting are
exempt for no longer than 90 calendar days after the initial notice by the County rejecting all
Proposals.

SECTION 10. GRANTS.

A. Expenditures from funds Awarded to the County tlfrough a grant or government
loan may require special processing because of specific legal terms and conditions placed by the
funding agency. Grants often have certain purchasing requirements that are different or additional
to the County’s Procurement Ordinance and they require special purchasing procedures. It is the
responsibility of the using Department to identify any special purchasing requirements or
provisions, notify the Procurement Management Department of them, and to ensure that all
requirements are followed.

B. For federal and State grant funded projects the County shall follow the Procurement
process required by the funding agency and grant agreement. Unless otherwise specified in the
grant, all grant funded Purchases shall follow the County’s Procurement Ordinance.

C. The provisions of 2 Code of Federal Regulations (CFR) Part 200 and Chapter
73C-23, Florida Administrative Code (F.A.C.) are hereby incorporated herein by reference and
shall be applicable to Procurements funded pursuant to a grant agreement that is governed by those
provisions. :

D. Purchases utilizing Federal Transit Administration (FTA) and/or other federal
funds must comply with all requirements of Title 2 of the Code of Federal Regulations (CFR) and
FTA Circular C 4220.1F, as amended from time to time, and the resulting Contract shall include
all federal Contract clauses, as applicable.

SECTION 11. SURPLUS PROPERTY
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11.1, Obtaining Surplus Property.

A. The Procurement Management Department has the authority to obtain property
from authorized surplus property programs such as other government agencies, manufacturers,
Businesses or public auction when Purchased in accordance with the thresholds established in
Section 3.2 of this Procurement Ordinance.

B. Surplus property obtained from another government agency (e.g. a county or a city)
shall be reviewed and the appropriate process determined by the Procurement Management
Department on a case-by-case basis.

SECTION 12. DISADVANTAGED BUSINESS ENTERPRISE (DBE) AND
MINORITY BUSINESS ENTERPRISE PROGRAM (MBE).

A. The purpose of the DBE/MBE program is to provide guidance for outreach to
DBE/MBE to ensure awareness and opportunities of doing business with the County.

B. . The DBE/MBE program shall only apply to those Projects, Services, or
Commodities funded by a federal or State grant or agreement having DBE/MBE and, not otherwise
covered by a DBE/MBE program. The Procurement Management Department will ensure
compliance with this purpose by ensuring its requirements are included in Informal Procurement
and Competitive Procurement as it applies to both primary and sub-contractors.

C. The County will accept certification of DBE/MBE status from the State of Florida
Office of Supplier Diversity and the Florida Department of Transportation (FDOT) DBE program
in lieu of creating its own certification program. The County may also consider and accept
certification from other State of Florida, county or city programs on a case-by-case basis.

D. The County will utilize the State of Florida Office of Supplier Diversity and, when
appropriate, FDOT directories to notify certified DBE/MBE Vendors of Procurement
opportunities in the County. The efforts of such outreach shall be maintained in the original
Procurement Solicitation file.

E. Each Vendor that intends to use sub-contractors shall also use the State of Florida

Office of Supplier Diversity and, when deemed appropriate, FDOT directories to solicit

DBE/MBE for sub-contracting opportunities under a primary Contract. Each Vendor that intends

“to use sub-contractors shall be responsible for documenting outreach activities in accordance with
the Competitive Procurement Solicitation and the Contract.

SECTION 13. CODIFICATION AND SCRIVENER’S ERRORS. It is the
intention of the Board, and it is hereby ordained that the provisions of this Ordinance shall become
and be made a part of the Lee County Code of Ordinances, and that the sections of this Ordinance
may be renumbered to accomplish such intent. Any typographical errors that do not affect the
intent can be corrected with the authorization of the County Manager or his/her Designee, w1thout
the need for a public hearing,

SECTION 14. SEVERABILITY. Should any section or provision of this
Ordinance or any portion thereof, or any paragraph, sentence, or word be declared by a court of
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competent jurisdiction to be invalid, such decision shall not affect the validity of the remainder
hereof other than the part declared to be invalid.

SECTION 15. MODIFICATIONS THAT MAY ARISE FROM
CONSIDERATION AT PUBLIC HEARING

It is the intent of the Board of County Commissioners that the provisions of this Ordinance
may be modified as a result of consideration that may arise during Public Hearing. Such
modifications shall be incorporated into the final version.

SECTION 16. EFFECTIVE DATE. This Ordinance shall take effect
immediately upon its filing with the Office of the Secretary of the Florida Department of State.
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Commissioner Manning made a motion to adopt the foregoing ordinance, seconded by
Commissioner Hamman. The vote was as follows:

John Manning
Cecil L Pendergrass
Larry Kiker

Brian Hamman -
Frank Mann

Aye
Aye
Aye
Aye
Aye

, PASSED AND DULY ENACTED by the Board of County Commissioners of Lee
County, Florida in regular session, this 18% day of September, 2018.

ATTEST:

LINDA DOGGETT, CLERK
' BY: y. S

Deputy Clerk <
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FLORIDA DEPARTMENT Of STATE

RICK SCOTT KEN DETZNER
Governor Secretary of State

September 19, 2018

Honorable Linda Doggett

Clerk of the Circuit Courts

Lee County

Post Office Box 2469

Fort Myers, Florida 33902-2469
Attention: Theresa King

Dear Ms. Doggett:

Pursuant to the provisions of Section 125.66, Florida Statutes, this will acknowledge receipt of your
electronic copy of Ordinance No. 18-22, which was filed in this office on September 19, 2018.

Sincerely,

Ernest L. Reddick
Program Administrator

ELR/Ib

RECEIVED
By tking at 3:50 pm, Sep 19, 2018

R. A. Gray Building ¢ 500 South Bronough Street e Tallahassee, Florida 32399-0250
Telephone: (850) 245-6270
www.dos.state.fl.us
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