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MINUTES REPORT 

LOCAL PLANNING AGENCY 

June 23, 2014 

 

 MEMBERS PRESENT:     

 Noel Andress (Chair)   Jim Ink    

 Dennis Church   Rick Joyce (Vice Chair)  

 Jim Green     David Mulicka 

 Mitch Hutchcraft 

 

 STAFF PRESENT: 

 Peter Blackwell   Janet Miller, Recording Secretary  

 Brandon Dunn, Planning   Paul O’Connor, Planning Director  

 Michael Jacob, Asst. Cty. Atty.      

  

Agenda Item 1 – Call to Order, Review of Affidavit of Publication/Pledge of Allegiance 

 

Mr. Andress, Chair, called the meeting to order at 8:30 a.m. in the Board Chambers of the Old Lee 

County Courthouse, 2120 Main Street, Fort Myers, FL 33901. 

 

Mr. Michael Jacob, Assistant County Attorney, certified the affidavit of publication and stated it was 

legally sufficient as to form and content. 

 

Agenda Item 2 – Public Forum - None 

 

Agenda Item 3 – Approval of Minutes – May 19, 2014 

 

Mr. Green made a motion to approve the May 19, 2014 meeting minutes, seconded by Mr. 

Hutchcraft.  The motion was called and passed 7-0. 

 

Agenda Item 4 – Lee Plan Amendments 

 

A. CPA2013-00004 Corkscrew Ranch 

 

Mr. Blackwell reviewed the staff report and recommendations. 

 

Mr. Andress asked how close the existing water and sewer service was in relation to this property. 

 

Mr. Blackwell stated there was a line running along Corkscrew Road which abuts the south side of the 

property. 

 

Mr. O’Connor clarified there was a water line in front of the site but that the sewer service only comes up 

to the Corkscrew Woods entrance, now called “Corkscrew Shore” on the south side of Corkscrew Road. 

 

Mr. Schropp (representing Harvey and Tim Youngquist) along with Tina Ekblad, Land Use Planner from 

Morris-Depew & Associates, and Kirk Martin, Hydro Geologist from Water Science Associates, gave a 

PowerPoint presentation.  A handout was distributed (attached). 
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Mr. Church asked how many milligrams of phosphorous or nitrogen per gallon or per liter is released with 

a typical septic system. 

 

Mr. Martin stated he did not have that answer at this time. 

 

Mr. Church believed it was the County’s goal to get rid of septic systems for groundwater/pollutant 

reasons. 

 

Mr. Martin stated this was correct.  He was not saying anything negative about septic tanks and wells in 

general as they do work in certain locations.  However, in this instance, the property is located in the 

middle of Lee County’s wellfields and the lines already exist.  It seems as if it would be an easy answer to 

provide the water and sewer since it is already nearby.  In addition, the discharge and potential pollution 

generated from septic systems will be eliminated. 

 

Mr. Joyce asked what the future availability would be down this corridor as far as re-use water. 

 

Mr. Martin felt it would be limited because the wastewater plants are a good distance west of this 

location.  Although he cannot speak for Lee County Utilities, he is familiar with the planning process.  He 

believed the County would be looking to mainly supply wastewater locally and not extend wastewater 

reclaimed water utility out this far.  Mr. Martin stated that when he suggested there be a revenue source he 

was referring to it being elsewhere, not in this particular location. 

 

Mr. Green asked if there was some other benefit to the applicant besides improving water quality as is 

being discussed today. 

 

Mr. Schropp believed the applicant preferred not to utilize septic tanks and wellfield as it would affect the 

marketability of the property.  It would be more marketable and a benefit to the owner if the property was 

on central sewer and water. 

 

Mr. Church referred to the aerial and stated it appeared that there are currently no homes on the site. 

 

Mr. Schropp stated the roads were in as well as the water management system, but there are currently no 

homes on the site. 

 

Mr. Ink asked where the sewer line terminates. 

 

Ms. Ekblad showed the LPA a slide on the PowerPoint and directed them to look at the entrance for this 

site.  The line terminates immediately to the south. 

 

Mr. Andresss opened this item for public comment.  Public input was received from Steven Brodkin and 

Carl Barraco. 

 

Mr. Green stated the LPA had a long history of working to preserve our DRGR area and have had studies 

done where recommendations have been put in place.  The current path is to keep the DRGR at minimum 

growth and minimum density.  He felt the proposal before the LPA today is counter to that.  Although he 

respected the desire for city water and sewer, he believed that benefit would be offset by the sprawl this 

proposal will cause and the opportunity to increase density on this property.   If this is approved, there 

could be another issue that arises with the property located next door.  He was in support of staff’s 

recommendations. 
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Mr. Mulicka stated he had an opposite perspective on this.  With this proposal, he felt the County would 

have better control over their water supply.  It is safer and protects water better than a plastic pipe from 

leeching into the groundwater supply.  Since it will be county maintained, the county has control over that 

and will have their own revenue stream and protection.  It will be done at the developer’s expense and 

their market risk if it is a good deal or not a good deal for what they have.  He noted the applicant was not 

changing their footprint or their allowable use.  They are only changing the utilities with lines that are 

already in place.  The applicant is not competing with the wellfields that the County already has.  By his 

calculations, the County has approximately 212 times the capacity in reserves that this property needs.  It 

is a preferred service for what a homeowner would generally want at their home because the County 

maintains their own lines.  With private wells and private septic tanks, the maintenance is up to the 

homeowner individually to maintain and not everyone maintains them as well as others.  He believed each 

of these projects should stand on their own merits and noted this was one application regarding one 

subject.  If something changes in the future, they will have to come back before the LPA but that is 

another subject for another time.  Mr. Mulicka felt it was unreasonable and unfair not to approve this at 

this juncture. 

 

Mr. Joyce stated you have the Lee County wellfield surrounding this site which is using both sandstone 

and shallow groundwater aquifer for water supply.  He did not believe the County should want to put 50 

septic tanks around that area.  Since there are lines existing across the street and an existing approved 

platted subdivision, not a new subdivision, he was in support of the applicant’s request. 

 

Mr. Ink agreed with Mr. Mulicka and Mr. Joyce and was in support of the applicant’s request.  He was 

not in agreement that this step would create future sprawl.  It should not be assumed that if it is allowed 

on this site, it will automatically be approved elsewhere and that the applicants would receive additional 

density.  This approval is based on the current application before the LPA which is to extend the water 

and sewer.  In his opinion, this was in the public’s best interest in that it would eliminate septic by being 

included in the central sewer system.  To him, this was an ideal situation. 

 

Mr. Andress stated he appreciated staff’s job on this staff report; however, he did not feel this was the 

application staff should use to “draw the line” on urban sprawl.  Rather, this vote calls for a balancing of 

water resource issues versus future land issues.  He believed the water issues outweighed the land issues.  

He was in support of transmitting this amendment request. 

 

Mr. Church made a motion to transmit the applicant’s proposed submittal, amend the basis and 

findings of facts, and take it to the Board of County Commissioners, seconded by Mr. Mulicka.  The 

motion was called and passed 6-1.  Mr. Green was opposed. 

 

B. CPA2012-01 River Hall 

 

Mr. Andress addressed the audience and stated this was a professional hearing.  He hoped the public 

would be respectful of each other so that everyone would have the opportunity to provide their input 

without disruption.  He also noted there as a sign-up sheet at the podium to the side of the room for 

anyone who wanted to receive future information/notification of the River Hall project. 

 

Mr. O’Connor gave a brief overview of this item including background information. 

 



Local Planning Agency 

June 23, 2014  Page 4 of 13 

Mr. Schropp and Mr. Depew reviewed this project with the LPA along with a PowerPoint presentation. 

 

Mr. Andress noted that staff had made some comments regarding Policy 5.1.10.  He asked for 

clarification on who really owns or is entitled to the unused suburban density.  He noted staff also 

indicates there is a shrinking of the existing rural area within the development and that staff does not 

know the effect this amendment will have on additional properties. 

 

Mr. Depew displayed a particular slide from the PowerPoint presentation and stated the problem with 

staff’s approach is that they are considering this property Rural in the sense that rural property is deemed 

to be more or less agricultural.  Although this property is Rural in name, it does not meet the criteria for 

Rural.  The reality is that it is a Suburban development pattern.  It is not some kind of agricultural 

community.  It is a Suburban golf course community.  He stated there was no possibility that farm estates 

will be built on this property.  He noted it did not meet any of the compatibility requirements that would 

normally be anticipated for this area.  It also does not make sense for them to leave the area open and 

blank.  He referred to staff’s comment that there is a problem with creating patchwork development.   He 

stated this was due to how the regulations are written and there is nothing a developer can do about that.  

From a planning standpoint, he felt what was on the ground makes sense. 

 

Mr. Mulicka asked the size of a typical platted lot in this subdivision. 

 

Mr. Depew stated the lot size was approximately 125 feet to 135 feet depth in the River Hall Country 

Club, approximately 80 feet to 90 feet in width in Hampton Lakes, and approximately 105 feet to 120 feet 

in depth and maybe 60 feet to 75 feet range in terms of lot width.  The average width is about 58 feet but 

the depth is the one that starts to change. 

 

Mr. Church referred to the exhibit in the PowerPoint Presentation that was an early marketing graphic 

highlighted in yellow. 

 

Mr. Depew stated that exhibit was a comparison of the currently approved Master Concept Plan and the 

original marketing plan. 

 

Mr. Church asked what the previous applicant told the residents would be the total build-out. 

 

Mr. Depew stated he was uncertain whether the previous developer informed the residents of the total 

number of units that would be constructed, but he noted that the exhibit was labeled as “future 

development.” 

 

Mr. Schropp stated he believed the original website for this project indicated the build-out would be in the 

nature of 3,000 dwelling units.  He referred to a comment from Mr. Andress regarding Policy 5.1.10.  He 

stated they were not encouraging the LPA go in the direction of Policy 5.1.10.  They were encouraging 

the adoption of Policy 5.1.11 which is the substitute language that staff came up with in the previous staff 

report.  To them, the substitute language in Policy 5.1.11 addresses the concerns staff has with Policy 

5.1.10.  At this point, Mr. Schropp distributed a handout and reviewed it with the LPA (attached). 

 

The LPA took a 10 minute recess at 10:40 a.m. and then reconvened at 10:50 a.m. 
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Mr. Andress opened this item for public comment but noted that each speaker would be limited to 3 

minutes.  He also reiterated that he wanted everyone to be able to express their viewpoints without feeling 

intimidated.  Public input was received from William Redfern, Debbie Jackow, Connie Dennis, Ruby 

Daniels, Jim Giedeman, Ed Kimball, Steven Brodkin, Joe Lundquist, Georgette Lundquist, Sandra 

Migliore, Shelly Albert, Derek Rooney, Karen Asfour, Wayne Daltry, Paul Asfour, Julianne Thomas, 

Max Forgey, B.J. Gerald, and Ralf Brookes.  

 

Mr. Church referred to the assertion that the entity that signed the agreement with FDOT is not the same 

entity and, therefore, the current entity that owns River Hall is not obligated to build that signal.  He asked 

if there had been any successor or clauses in the original permit. 

 

Mr. Schropp stated that was included in the LPA’s packet and was attached to Mr. Price’s memorandum.  

He could find no provision making this binding on successors, assigns, or anyone else beyond the initial 

developer.  He also noted the development went through a bankruptcy.  If there was an obligation that 

FDOT felt was needed, they should have presented it at the bankruptcy.  From reading the permit, he did 

not see anything that indicates it runs with the land and is binding to successors and assigns. 

 

Mr. Andress referred to comments made by Mr. Schropp regarding the definition of “Overriding Public 

Necessity” in that he questioned the legality of the definition staff is presenting. 

 

Mr. Jacob stated a person can define the term “Overriding Public Necessity” by looking at any definition 

that is reasonable.  Both the applicant and staff have their own definition.  With regards to the analysis for 

what is “Overriding Public Necessity” it does not end with the definition.  You must look at the context 

in terms of where and how it is used throughout the plan.  From that, you determine what the definition 

means.  He felt staff did an excellent job with their analysis and definition.  A second analysis would be to 

look at the provision in Policy 21.1.5 and decide what the “Overriding Public Necessity” would be for.  Is 

it for this particular amendment?  Is it for what the applicant is requesting? Is it for the circumstance of 

what the applicant is proposing along with the amenities they offer?  What does it apply to?  From a legal 

standpoint, we cannot require staff to require of applicants that they provide public amenities that are not 

site related in exchange for density.  The County Attorney’s office would strongly object to that. 

 

Mr. Schropp referred the LPA to a handout he distributed, in particular, findings 9 and 10.  The ultimate 

finding he felt the LPA should make in terms of “Overriding Public Necessity” is what is used in Policy 

21.1.5.  In Policy 21.1.15, the term “Overriding Public Necessity” means that the impact of the plan 

amendment on the existing rural character and rural land use in Caloosahatchee Shores is superseded by 

community needs that are achieved through the plan amendment. 

 

Mr. Hutchcraft noted there had been a lot of discussion about Policy 21.1.5 and there is a proposal to add 

a sentence.  In reading the added sentence, it seems to be to establish a future cap.  In other words, going 

forward the development will not go above a certain amount.  He asked for clarification as to whether that 

was the intent of the added sentence. 

 

Mr. Schropp stated that was clearly the intent to say that River Hall will not exceed 2,850 units. 
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Mr. Hutchcraft stated one of the concerns expressed today was that the applicant is amending a 

community plan without going through the community plan review process.  However, the applicant is 

merely trying to establish a future cap.   If they do not establish a future cap and do not change the 

community plan, it would in theory eliminate the concern people had about the applicant changing the 

community plan without going through the community planning review process.  He asked if that would 

be troublesome for the applicant. 

 

Mr. Schropp stated that removing this sentence would not necessarily cause them any consternation, but it 

did cause some consternation when they previously went through this process. 

 

Mr. Hutchcraft understood the applicant’s predicament.  On the one hand, having this clause in place 

provides certainty.  However, removing it might be preferential if it addresses the public’s concern about 

changing the community plan. 

 

Mr. Schropp stated another possibility is to have this sentence about establishing a cap placed elsewhere, 

such as Table 1(a) that has the density table in the back of the plan.  If it does not belong in Policy 21.1.5, 

perhaps it could be placed elsewhere.   

 

Mr. Green referred to a comment made by Mr. Ralf Brooks regarding the LPA’s legal ability to proceed 

without an appointee of the School Board at today’s meeting. 

 

Mr. Marc Mora from the School District stated the LPA does have representation from the School District 

at their meetings.  The person is Dawn Huff who is a Long Range Planner.  Mr. Mora stated that Ms. Huff 

normally attends all the meetings.  She was unable to attend this particular meeting, so he was sent to 

attend in her place. 

 

Mr. Green made the following comments: 

 He commended staff for their quality report and their conclusion and felt they did an eloquent job. 

 This area is one of the last bastions of rural areas in Lee County. 

 The people in East Lee County are good citizens that have embraced growth consistently with 

projects such as Bonita Bay and Green Pointe’s predecessor and not in an adversarial way.  

Rather, they worked in harmony to bring those nice developments into the community.  It should 

be noted that they are not a “no growth” community.  They are in favor of a “balanced growth” 

community.   

 If we approve this project on its own merit and ignore the broader picture, then the County will be 

headed towards Fort Lauderdale.  Every time the County provides “gift density,” we are going 

somewhere over 1.5 million people.  The value to a county of our rural lands is very significant.  

People are interested in purchasing lands in those rural areas because of the quality of life they 

offer.  Any deviation from that is a detraction from our county and the wonderful reasons people 

come here. 

 He believed approving the amendment presented today would set a precedence to undermine and 

subsequently eliminate community planning throughout Lee County.  Many people have put in 

their time and effort to work on this community plan.  They are people who are knowledgeable, 

informed, and doing the right thing for their communities. 

 He noted this proposal is greatly opposed by the entire community as they feel there is no need for 

this and that it undermines our quality of life, particularly in Lee County. 

 To approve this would show that Lee County does not care about rural lands, commitments made, 

or community planning. 
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Mr. Green concluded by saying that this proposal is clearly against the will of the people and it is the 

responsibility as LPA members to support the will of the people. 

 

Mr. Mulicka made the following comments: 

 He thanked everyone for their hard work and dedication in this process on both sides.  He believed 

good arguments were made today. 

 Although it is his understanding that the residents and neighbors for this area are involved, he only 

saw 4 people out of the 19 speakers who actually lived in River Hall out of 300+ residents. 

 He referred to Policy 21.1.5 and noted that during last month’s meeting when reviewing the Estero 

Plan staff and the LPA were careful in crafting language that would not be regulatory or punitive 

to a current land owner.  The final decision is made by the Board of County Commissioners.  It 

was meant to be a guide.  With this proposal, terms such as “an important aspect” and “it is a 

planned goal” are used.  The last part of the verbiage is critical because it says, “no changes will 

be made after March 15, 2009 unless a finding of “Overriding Public Necessity.” Although 

everyone is debating on what that means, this language clearly says that it will be determined by 

three members of the Board of County Commissioners. 

 Previously, the applicant brought this before the Board of County Commissioners, but only 4 

members were present and they had a 2-2 vote.  The applicant would like to have a fair chance 

with a 5 member panel. 

 He felt the applicant has tried to be cooperative.  The Master Plan is already in place and there are 

fire stations in the area.  In addition, they have utilities and infrastructure in place that were 

already built over capacity for what they already have because they anticipated what would be 

needed for the next phase of work.  To him, this development proposal makes sense. 

 

Mr. Andress clarified that no matter how the LPA votes on this item, it will still go to the Board of 

County Commissioners for review. 

 

Mr. Joyce thanked staff for their staff report.  He appreciated getting the history of what happened 

previously as well as the current analysis.  Likewise, he felt Mr. Schropp and Mr. Depew were very 

professional and provided a good presentation with good arguments.  Mr. Joyce stated he was a staunch 

supporter of rural areas and of agriculture, even though he was aware that agriculture was not a part of 

this particular site.  He referred to Policy 21.1.5 and the issue of “Overriding Public Necessity,” and did 

not feel this proposal was consistent with that.  He was concerned with how the precedent might apply to 

other community plans.  Therefore, his position is to recommend non-transmittal. 

 

Mr. Ink complimented staff and the representatives for River Hall.  He stated that the Comprehensive Plan 

is our vision for the County.  The Comprehensive Plan is written with specifics.  In this case and in his 

opinion, there might be some unintended consequences of having “Overriding Public Necessity” as part 

of Policy 21.1.5.  To him, necessity is “need” not “benefit.”  There might be a need for a school, grocery 

store in a certain area, or a need for residential in an area that has a lot of commercial but not enough 

residential to support it.  From that standpoint, everything that was presented was not a “need.”  He 

looked at this proposal as not meeting that test.  Therefore, he was going to vote to recommend non-

transmittal. 

 

Mr. Church made the following comments: 

 He applauded the public for being involved in this process. 

 This proposal involves changing the definition for “Overriding Public Necessity.”  Since the LPA 

and staff make changes to the Comprehensive Plan all the time, he was not concerned with the 

proposal to make an amendment. 
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 He noted there were plenty of letters about the developer not keeping promises, but to him, this 

was not about the good developer or the bad developer, or how many golf holes there are, or how 

big the Clubhouse is.  There is infrastructure in place, there are roads in place that do not currently 

have units on them, there are three roads that access this proposed area, and there is a 32% 

increase in external traffic generated.  He stated the roads would fail with or without this proposal.  

To him, staff and DOT can figure out how to spend the impact fee money from this project. 

 He was not concerned with the hurricane evacuation issue and noted that staff had not raised that 

as an issue.  Most of the people are not here today to speak because many of them are residing 

elsewhere part of the year.  Therefore, the actual population during hurricane season is not a big 

deal.  The residents will not all be leaving the area at the same time. 

 Mr. Church stated he was not swayed one way or the other by the benefits offered by the 

developer.   

 He did not consider how many times the applicant has submitted and been denied, although he 

hoped this might be the last time it comes forward so that the community is not continually put 

through this process.  However, due to previous attempts, it has caused this “Overriding Public 

Necessity” clause which was then “piggy-backed” into the other community plans. 

 It clearly appears that the developer has always had a strategy to increase density after the DRI 

threshold increased.  The Zoning Master Concept Plan for this project showed that density. 

 He referred to the new process where it was remanded through mediation and stated that as long as 

the County Attorney and the Board of County Commissioners are fine with that, so is he. 

 He referred to the issue of the CDD authorization or the HOA authorizations,  and stated that if the 

County Attorney’s Office is okay with the authorizations and agents, then it is a non-issue. 

 This project has no impact on groundwater. 

 He had some concern that River Hall has more vacant developed lots than any project in the 

county, but did not think the County should use market forces to determine approvals for long 

term projects.  Further, they have done away with the population/accommodation issues.  He did 

not feel it was for the LPA to decide whether we need these lots or not.  He did not blame the 

applicant for trying to finalize their entitlements.  In reality, if this proposal is approved, the 

applicant might bring in a new builder who could bring in new products and amenities and could 

help jumpstart that community. 

 He referred to the compatibility issue and stated he did not feel it was an issue.  There are 4 units 

per acre to the south.  The same kind of development goes all the way around the site.  On the east 

side, the buffer between the actual Hickey Creek preserve at its thinnest is another 1,000 feet.  

There is a huge slough preserve on the east side of the property. 

 Regarding density rights, there is some reference that if we approve this overall gross density we 

are taking away density from units that have been sold to someone else or taking something away 

from them.  He felt staff left that as an open ended question.  Mr. Church stated he dealt with this 

same issue in Collier County.  They showed the County Attorney that everyone who buys a unit 

has a deed restriction that says they get 1 unit that cannot be subdivided.  These are publicly 

recorded documents.  Therefore, this does not seem to be a big issue. 

 The gross density of 1.4 is not dense by any means and is a typical master plan golf community 

density.  You are going to have higher density within enclaves.  You are going to have 10 units an 

acre in some of the multi-family tracts, but overall, the Verandah next door is 1.25. 

 This is not an urban development.  Staff might lump that sub-outlying suburban as an urban land 

use, but it is not an urban density.  Urban is 1 to 6 with a maximum of 10.  Suburban is 1 to 6 with 

a maximum of 10.  Outlying Suburban is 1 to 3.  Sub-outlying Suburban is 1 to 2 units, which this 

proposal falls within. 
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 The text says this category is placed in communities where higher densities are incompatible with 

the surrounding area and where there is a desire to retain a low density community character.  The 

proposal today achieves that. 

 The Transit and response times are problematic, but he did not feel they rose to the level of 

warranting denial. 

 Regarding the issue that this will create a precedent, he noted this was not a court of law where we 

are creating case law.  Every case is going to have its own set of facts.  Today’s proposal has a 

very unique set of facts.  There is a piece of a planned community that they want to build out in 

the same way the balance of the community is. 

 Regarding the urban conversion issues, staff says it is going to convert 27% of the planning 

community to an urban category.  However, he did not feel this was an urban form.  In the 

previous staff report, staff considered the current character of the subject site to be a suburban golf 

course subdivision.  The proposed amendment will not substantially alter this character.  He was 

not sure why this comment did not make it into the current Findings of Fact. 

 Staff also found that the development area of the subject site had been cleared consistent with the 

existing Master Concept Plan and approved Development Orders.  The additional units will be 

constructed in areas already approved and cleared for development.  This proposal puts units that 

might go elsewhere in an area that has infrastructure and that is planned.  To him, this was good 

planning. 

 To him, the issue of “Overriding Public Necessity,” had to do with semantics.  He did not have a 

problem with the Board of County Commissioners changing a clause in the Comprehensive Plan.  

He noted Mr. Schropp clearly identified that this proposal is based on a desire to maintain rural 

character and rural land use where it currently exists.  He did not feel it made sense for master 

planned communities throughout Lee County to have this rural designation like The Brooks or 

Saddlewood Preserve.   He noted this project is a mile away from State Road 80 and behind a gate.  

He believed the issue of “Overriding Public Necessity” had to do with more cars, more people, 

and more homes.  He was not willing to vote against this project on that basis. 

 Regarding the Community Planning Panel not reviewing this proposal, he felt they have and that 

we have heard from them today.  He did not see the benefit in sending this back to the community 

for further review and then have it come back before the LPA. 

 

Mr. Church stated he was in favor of recommending transmittal for this amendment and letting the Board 

of County Commissioners make the final determination. 

 

Mr. Hutchcraft made the following comments: 

 He complimented the community members for continuing to be active in this process and for 

sharing their perspective.  He also appreciated staff’s time and effort.  In addition, he wanted to 

compliment the LPA members because he felt this was a beneficial process that gives reasonable 

people an opportunity to look at the issue and provide input. 

 He believed it was possible for people to have similar desires and goals, but to view things 

differently.  He did not believe the LPA’s actions would destroy community character or diminish 

the community planning effort. 

 There were comments that this approval would result in a precedent that could be applied in all 

other planning communities.  Mr. Hutchcraft did not agree with that stating these were 

independent facts based on very specific issues within the context of the community plan. 

 He stated that along with Mr. Joyce, he also had a strong desire to protect rural and agricultural 

lands.  However, he looks at this project differently since it is property that is already impacted.  It 

has roads, water, and sewer.  It has similar residential densities around this parcel. 
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 If the density is kept down on that piece, you are likely to see pressure and impact on surrounding 

agricultural lands.  We should encourage development to go where it is already impacted and 

where there is already infrastructure in place rather than encourage it to go somewhere else. 

 He strongly supported wanting to maintain that rural character where it exists, but in his opinion, 

this location is not where rural character exists. 

 He referred to the staff report and noted there were a few specific issues that staff relied on to 

come up with their recommendation of non-transmittal.  The first one was the additional impact on 

habitat.  Mr. Hutchcraft did not agree with this.  The planning/permitting process has already 

identified the development and preservation footprint.  The intensity of the development that 

would take place adjacent to the environmental areas was already evaluated.  Staff prescribed 

setbacks and buffers, which the applicant is going to comply with.  In addition, there have been 

discussions for two years on putting more people on impacted lands, so denying this proposal 

would be contrary to this goal. 

 A second item in the staff report mentioned the compatibility issues.  He believed that, effectively, 

what we will see is that net residential densities within the development pods in the proposed area 

are identical or compatible with the net residential densities with all the other home sites in the 

development.  It is less dense than the property immediately to the south.  It is also generally less 

dense than the property to the west.  Therefore, he did not see a compatibility issue. 

 The “patchwork” issue is one that from a planning perspective might seem troublesome.  Mr. 

Hutchcraft noted he had worked with Mr. Mike McDaniels from the Department of Economic 

Opportunity.  According to Mr. McDaniels, when it comes to planning and there is an opportunity 

for flexibility or there is not a clear cut approach, you have to apply common sense.  Mr. 

Hutchcraft stated that, to him, it is common sense to put the land use categories where it makes 

sense and cluster that development.  To him, it is common sense to put density in an area that is 

already impacted and planned for development. 

 Regarding the definition for “Overriding Public Necessity,” he noted this is the biggest challenge.  

He noted there is currently no definition for that in the Comprehensive Plan.  Both staff and the 

applicant came up with a defined definition.  He referred to comments made by the County 

Attorney that the definition can be construed differently and that you must apply it given the 

context.  What no one can disagree on is that there is no definition for this in the Comprehensive 

Plan.  Therefore, he felt it was outside the bounds and context of the Comprehensive Plan for staff 

to identify their version as the set definition and say that it has regulatory impact. 

 It is important to look at what the Comprehensive Plan currently says and to determine what is in 

the betterment of the overall community.   To him, this proposal is an efficient use of already 

impacted land that has infrastructure in place that is capable of supporting this development. 

 This proposal accommodates and enhances the preservation of natural resources, which is 

beneficial.  It also puts a different land use category on significant acreage.  In his opinion, this 

proposal is compatible with the other net residential areas within the community.  It protects the 

greater community.  It does not have an adverse impact on the rural or agricultural nature of the 

remainder of the community plan. 

 This proposal is in furtherance of the phrase “Overriding Public Necessity” in that they are 

providing conservation and making pedestrian connections. 

 He believed the applicant was responsive to the community by meeting with the public, hearing 

their concerns, and making changes to the park recommendations.  They subsequently met with 

staff and changed how they treat the preserve area.  He hoped this dialog would continue since he 

personally believed there could be a viable solution. 

 He was supportive of staff's proposal for Table 1b. 
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 He also accepts staff’s recommendation from the first staff report regarding Policy 5.1.11. 

 He proposed that the new language regarding the density cap in Policy 21.1.5 be placed 

somewhere else in the Comprehensive Plan. 

 

In closing, with these provisions, Mr. Hutchcraft felt this proposal was a reasonable balanced approach 

that protects and furthers the overall community goal which is to preserve the rural character and 

agricultural land uses and puts development where impact has already happened. 

 

Mr. Andress made the following comments: 

 He thanked the public for their participation and was glad to see them be involved in the process.  

Mr. Andress noted that he had personally been involved in putting together the Pine Island 

Community Plan and had spent a lot of hours and expense during that process along with the 

others involved.  He acknowledged his planning community would have felt neglected if the 

County chose not to be supportive of the Pine Island Community Plan. 

 He stated this was one of the best staff reports he had reviewed during his time serving on the 

LPA.  He stated that staff addressed his concerns in the staff report, which was a result of many 

conversations he had with staff on this subject.  He felt staff put together a very concise report that 

clearly delineates why they do not recommend transmittal. 

 In his opinion, we are already headed for a real problem with that development because of there 

being only one access along with a tremendous amount of traffic on SR 80. 

 He referred to comments by the applicant that because of the previous owner filing bankruptcy 

they are not bound by all of the commitments that were made in terms of infrastructure.  He noted 

there were a lot of infrastructure demands that were part of the approval.  However, those 

problems still exist on SR 80 that were identified by Lee County DOT at that time.  He recalled 

Mr. Loveland speaking before the LPA delineating millions of dollars worth of offsite costs that 

would be required to get the level of service on SR80 that would be able to sustain the traffic 

generated by this subdivision.  These issues were never addressed. 

 Regardless of the fact that past promises were never kept and previous issues were not addressed, 

the current proposal is to approve an additional 851 units.  He noted there would already be traffic 

problems with the current units the property has which will only be exacerbated further by adding 

an additional 851 units.  To him, it would be unconscionable to approve this request. 

 

Mr. Andress stated he could not support transmitting this particular proposal because of the past history 

with this project. 

 

Mr. Green made a motion that the LPA recommend non-transmittal of CPA2012-00001 based on 

the findings of facts by the staff, seconded by Mr. Andress.  The motion was called and passed 4-3.  

Mr. Hutchraft, Mr. Church, and Mr. Mulicka were opposed. 

 

Mr. O'Connor stated that within the staff report that goes to the Board of County Commissioners there 

will be a fairly good summary of what everyone's points and issues were. 

 

Mr. Hutchcraft asked that a copy of this staff report be provided to the LPA. 

 

Mr. O'Connor stated staff would supply a copy to the LPA upon its completion. 
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Agenda Item 5 – Other Business 

 

 Definition for Overriding Public Necessity 

 

Mr. Andress noted that some members of the LPA seemed to want a motion regarding the policy of 

changing the definition for “Overriding Public Necessity.”  He opened this for discussion. 

 

Mr. Ink felt it needed to be addressed and clearly defined.  He could have voted to recommend transmittal 

for this project but felt compelled not to because of that language. 

 

Mr. Andress asked for guidance from the County Attorney’s Office. 

 

Mr. Jacob stated the LPA could make a motion to amend the definition or eliminate it all together.  He 

cautioned that the LPA should not create something that has not been advertised for the public to 

comment on. 

 

Mr. Andress felt it best to ask the Board of County Commissioners to direct staff to address this issue and 

come back with something for the LPA to review. 

 

Mr. Green made a motion to recommend that the Board of County Commissioners include the staff 

definition of “Overriding Public Necessity” into the Comprehensive Plan glossary.  The motion 

failed for lack of a second. 

 

Mr. Andress preferred asking the Board of County Commissioners to direct staff to produce a definition 

that can be considered by the LPA rather than taking the one that has already been put together.  If it turns 

out that the one they want to use is the one that staff has already produced, then that is up to the BOCC, 

but he did not want to limit them.  The main purpose is to have this defined for future applications. 

 

Mr. Ink made a motion to ask the Board of County Commissioners to direct staff to come up with a 

definition for “Overriding Public Necessity” in the community plans to be included into the 

Comprehensive Plan as an amendment, seconded by Mr. Joyce. 

 

Mr. O’Connor believed it should be implicit in the motion that we want some direction from the Board of 

County Commissioners to staff as to how to proceed with identifying that definition. 

 

Mr. Mulicka asked for a slight amendment that we not merely ask for a definition of the words that can be 

interpreted in many different ways, but an example, some type of litmus test to help us actually 

accomplish something. 

 

The motioner and seconder accepted the amendment. 

 

Mr. Hutchcraft stated it was important that whatever definition the Board considers or directs staff to 

provide, he hoped they would recognize they have discretion and that they have an opportunity to 

evaluate the facts.  In speaking with many land owners, they believe the Board does have discretion where 

it makes sense and where they have determined “Overriding Public Necessity.”  Since it is an undefined 

term, there is some flexibility by nature.  If staff moves forward with their current proposal, and the Board 

adopts it, there is very little flexibility in that definition.  It should be that we ask the Board for some 

direction by asking them what they want us to move forward with and not have it be a staff definition. 
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Mr. Andress and Mr. Ink stated that was what we were asking for.  The LPA requests that the Board of 

County Commissioners direct staff on what their interpretation of “Overriding Public Necessity” is 

and to provide direction to staff. 

 

The motion was called and passed 6-1.  Mr. Church was opposed. 

 

 Conduct of Meeting 

 

Mr. Church stated it was great to see this meeting handled in a very organized, behaved, and thoughtful 

manner especially since we had a very controversial case. 

 

Agenda Item 6 – Adjournment 

 

The next Local Planning Agency meeting is scheduled for Monday, July 28, 2014, at 8:30 a.m. in the 

Board Chambers, Old Lee County Courthouse, 2120 Main Street, Fort Myers, FL 33901. 

 

The meeting adjourned at 1:14 p.m. 

 

 

 

 






























