
Lee County Board Of County Commissioners 
Agenda Item Summary Blue Sheet No. 2oo,0296 

1. ACTION REQUESTED/PURPOSE: 1. Request Board discuss, and if directed, authorize the creation 
of a subsidiary account for the immediate use by the County Attorney’s Office to secure and employ outside 
counsel and expert witnesses necessary to participate in the Florida Power and Light (FPL) Glades Power 
Park site certification proceedings. 2. Request the transfer of an initial amount of $100,000 into this 
account from the General Fund Reserves. 

5. Departmental Category: 
7. Agenda: 8. Requirement/Purpose: (specijj) 

Consent Statute 
- X Administrative Ordinance 
- Appeals Admin. Code 
- Public Other 

l Z 0  
- 

Walk-on 

2. FUNDING SOURCE: General Fund Reserves. 

6. Meeting Date: MARCH 13,2007 
9. Request Initiated: 
Commissioner 
Department County Attorney 
Division L ci; 

By: David M. O w e p / w  
County Attor- 

3. WHAT ACTION ACCOMPLISHES: Provides the County Attorney’s Office with necessary funds to 
pursue participation in the Power Plant Siting Act (PPSA) process for the proposed FPL Glades Power 
Park. 

4. MANAGEMENT RECOMMENDATION: Provide the requested funds to pursue participation in the 
PPSA process, if the Board so directs. 

On December 22, 2006, FPL filed a Site Certification Application for the Glades Power Park with the 
Florida Department of Environmental Protection (DEP). Florida’s PPSA designates the DEP as the lead 
agency responsible for coordinating the interagency review and certification of the proposed site. There are 
several opportunities within the PPSA process for the County to participate and address its concerns. The 
attached letter from David Dee, Esquire outlines five of those opportunities. 

Considering the potential human health and environmental impacts to Lee County, funding is being 
requested to begin participation in the PPSA process. Because of the nature and complexity of the legal 
issues in this matter, outside counsel and experts will be necessary to effectively participate in the PPSA 
process. 

Attachments: 2/20/07 Glades Power Park letter and 2/9/07 letter of engagement from David S. Dee of the 
Young van Assenderp, P.A. law firm. 

Budget Services 

Denied 
Other 



REQUEST FOR TRANSFER OF FUNDS 

FUND NAME: General Fund DATE: February 22,2007 BATCH NO.: 

FISCAL YEAR: 06-07 FUND NO.: 00100 DOC. TYPE: YB LEDGER T Y P E : u  

TO: County Attorney Litigation 
(Division Name) (Program Name) 

N0TE:Please list the account number below in the following order: 
Business Unit (dept/div, program, fund, subfund); Object Account; Subsidiary; Subledger 
(Example: BB 5120100100.503450) 

Account Number 

DB5 1401 00 100.503 120.233 

TOTAL TO: 

FROM: Non-DeDartmental 

Object Name 

Legal Services 

DEBIT 

$ 100,000 

$ 100.000 

Reserves 
(Division Name) (Program Name) 

Account Number Obi ect Name CREDIT 

GC5890100100.509910 Reserve for Contingency $ 100,000 

TOTAL FROM: $ 100.000 

EXPLANATION: For outside legal services for FPL Glades Power Park, per Bluesheet 
#20070296. 

ATE DIVISION DIRECTOR SIGNATURE~ATE DEPARTMENT HEAD SIGNA~UREJD 
DBO: APPROVAL DENIAL - 

OPS. KNALYST SIGNATURE DATE 

OPS. MGR.: APPROVAL ___ DENIAL - 
OPS. MGR. SIGNATURE DATE 

CO. MGR.: APPROVAL - DENIAL - 
CO. MANAGER SIGNATURE DATE 

BCC APPROVAL DATE: 
BCC CHAIRMAN SIGNATURE 

BA. NO. AUTH CODE TRANS DATE 

S:IDATA\OPS\REG\ WORD\Budget Arnendinents\Transfer. in Fund 00100 BS#70296.doc 



AITO RN EYS : 

TGHA 0. BUFORD 
DAVID S. DEE 
RONALD A. LASASIW 

PHILIP S. PARSONS 
TIMOTHY R. OUALLS 
KENZA VANASSENDERP 
ROEERT SCHEFFEL WRIGHT 
ROY C. YOUNG 

JOHN T. LAVIA. 111 

YOUNG V l w ~ S S E N D E R P ,  PA. 
ATTORNEYS AT LAW 

GALLIE‘S HALL 

SUITE 200 
225 SOUTH ADAMS STREET 

POST OFFICE BOX 1833 
(ZIP 32302- I 833) 

TAUAHASSEE, FLORIDA 3230 I 

XLEPHONE: (850)  222-7206 
~ELECOPIER: (850) 56 I -6834 

February 20,2007 

David Owen, Esq. 
County Attorney 
Lee County 
21 15 Second Street 
Ft. Myers, FL 33902-0398 

Re: FPL’s Glades Power Park 

Dear Mr. Owen: 

OF COUNSEL ATTORNEYS: 

DANIEL H. Cox 
DAVID 8 .  ERWIN 
JOSEPH W. LANDERS. JR. 

GEORGE ANN C. BRACKO 
EXECUTIVE DIRECTOR 

Based on our recent telephone conversations, it is my understanding that Lee County 
(“County”) may wish to have the law firm of Young van Assenderp, P.A.,’ assist the County 
with its evaluation of the “Glades Power Park”-a new coal-fired electric generating station 
that Florida Power and Light Company (“FPL”) intends to construct and operate in Glades 
County, Florida. This memorandum contains a general description of the issues and 
regulatory proceedings that may be of interest to the County. 

’ The members of this law firin have considerable experience with the environmental and 
other regulatory requirements applicable to electrical power plants. For example, I have been 
responsible for obtaining the state and federal environmental perniits for at least thirteen (1 3) 
major construction projects involving electrical power plants, including nine (9) new 
electrical power plants on “green field” sites. 



David Owen 
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FPL’s Proiect’ 

FPL’s Glades Power Park will be located on a4,900-acre site that is approximately4 
miles north of the town of Moore Haven. FPL plans to build two electric generating units 
(Unit 1 and Unit 2) with a combined net capacity of 1,960 megawatts (“MW”). FPL’s 
primary fuel will be coal, but up to 20% of the fuel may consist of petroleum coke. The two 
electric generating units will use “ultra-supercritical pulverized coal” technology to generate 
electricity, The Glades Power Park also will include related facilities and infrastructure. 

The Glades Power Park is being built to supply electricity to FPL’s customers in 
Southeast Florida. FPL will need to install approximately 172 miles of new electrical 
transmission lines (500 kilovolt) to deliver electricity froin the Glades Power Park to FPL’s 
customers. 

Issues of Interest to Lee County 

It is our understanding that Lee County is concerned about the potential impacts of 
the Glades Power Park on human health and the environment. For example, the County is 
concerned about the potential impacts of the FPL project on: (a) air quality in Lee County 
and the Everglades, which may be affected by FPL’s airborne emissions of mercury, sulfur 
dioxide, and other pollutants; (b) greenhouse gases and global warming; (c) the quality and 
quantity of ground water and surface waters, including the Caloosahatchee River and the 
Everglades; (d) wetlands, including any wetlands that may be filled during the construction 
ofthe Glades Power Park and the associated electrical transmission lines; and (e) threatened 
and endangered species. The County also has asked whether the Glades Power Park should 
generate electricity by using integrated gasification combined cycle (“IGCC”) units, rather 
than pulverized coal units. 

Ooportunities to Address the Countv’s Concerns 

We believe there will be at least five opportunities for Lee County to present its 
concerns about FPL’s project. Each of these opportunities is discussed in the following 
paragraphs . 

First, the County may be able to present some of its concerns to the Florida Public 

’The following information about the Glades Power Park WBS extracted from the Petition filed by FPL on 
February 1,2007 at the Florida Public Service Commission. 
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Service Commission (“PSC”). The PSC will conduct a formal hearing pursuant to Section 
403.519, Florida Statutes, to determine whether the Glades Power Park is needed, cost- 
effective, and in compliance with other PSC criteria. The PSC “determination of need” 
hearing for the Glades Power Park is scheduled for April 16 and 17,2007. 

The PSC currently is evaluating the evidence in a contested hearing concerning a 
proposed coal-fired power plant that will be built near Perry, in Taylor County, Florida. 
Among other things, the PSC is considering whether the Taylor County project should be 
required to use IGGC technology, rather than pulverized coal technology, to generate 
electricity. The PSC staff recoininended approval of the Taylor County facility, but the PSC 
members deferred their decision until mid-March. The PSC decision in the Taylor County 
case may indicate how the PSC will rule on FPL’s proposal for the Glades Power Park. On 
the other hand, the PSC decision in the Taylor County case may not be an important 
precedent because two new inenibers will join the PSC in the near future, after the Taylor 
County case is decided. 

As a second option, the County may be able to participate in the proceedings that will 
be conducted pursuant to the Florida Electrical Power Plant Siting Act (“PPSA”), Sections 
403.501-S18, Florida Statutes. The PPSA establishes a process for evaluating all of the 
benefits and adverse impacts associated with a proposed electrical power plant. These issues 
are considered by an Administrative Law Judge (“Judge”), based on the evidence presented 
in a fonnal administrative hearing. The hearing is similar to a civil trial conducted without a 
jury. The Judge submits findings and recommendations to the Governor and Cabinet, who 
sit as the Siting Board. The Siting Board must balance a project’s benefits and adverse 
impacts when the Siting Board decides whether to grant approval for a new power plant. 

FPL’s application currently is being reviewed by the Department of Environmental 
Protection (“DEP”) and other agencies in accordance with the PPSA. The formal PPSA 
hearing concerning the Glades Power Park is scheduled to begin on September 11 and 
continue through October 5, 2007. Given this schedule, we assume the Judge’s 
recoinmendations will be submitted to the Siting Board during the first quarter of 2008. 

The PPSA process may provide the County with its best opportunity to contest the 
factual and policy issues that underlie FPL’s proposal. Under the PPSA, the Siting Board 
may require FPL to take additional steps to minimize the inipacts of its project, even if FPL 
demonstrates that the project satisfies the substantive standards adopted by DEP and the 
other agencies. Thus, the Siting Board may require FPL to install air pollution controls and 
take other measures that respond to the County’s concerns. The Siting Board also has the 
authority to deny approval to a proposed project. For example, the Siting Board denied 
FPL’s application to burn ‘‘orimulsion” (a liquid, tar-like fuel) in FPL’s power plant in 
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Manatee County, largely because of the widespread public opposition to the orimulsion 
psoject. 

As a third option, the County may be able to raise its concerns about air pollution 
within the context of the DEP program for the prevention of significant deterioration 
(“PSD”) of air quality. In the PSD review process, DEP will evaluate the impact of FPL’s 
airborne emissions on ambient air quaiity. The DEP’s analysis will include an assessment of 
FPL’s impacts on visibility and related values in the EvergladesNational Park. Thjs analysis 
already is underway. Indeed, the U.S. Department of the Interior, National Park Service, has 
expressed the Park Service’s concern that FPL’s eniissions of mercury, sulfur dioxide, and 
other pollutants may jeopardize the threatened and endangered species in the Everglades 
National Park. 

During the PSD review process, the DEP will determine whether FPL’s proposed 
emissions are consistent with the use of the best available control technology (“BACT’’). 
The PSD review process may provide a forum for discussing whether IGCC technology 
should be used by FPL at the Glades Power Park. 

As a fourth option, the County may wish to ask the Florida Legislature to consider 
FPL’s proposal. The Legislature may be interested in discussing the appropriateness of 
locating large coal-fired power plants in relatively close proximity to the Everglades. This 
issue is timely and relevant because the Legislature has been appropriating large sums of 
money for the restoration of the Everglades. The Legislature also may wish to address the 
appropriateness of using IGCC technology in coal-fired power plants. It is our understanding 
that at least one electric utility (Tampa Electric Company) is encouraging the Legislature to 
amend state law to make it easier for electrical utility companies to install IGCC technology. 
If our understanding is correct, the County may wish to support the adoption of new 
legislation that would promote the use of IGCC technology. 

As a fifth option, the County may wish to discuss its concerns directly with FPL. It is 
likely that FPL can deiiionstrate that its project will comply with most if not all of the 
applicable regulations and, therefore, FPL may be able to quickly and informally resolve 
some of the County’s concerns. It also is likely that FPL will agree to reasonable permit 
conditions or other requirements that will reduce the impacts associated with its p r~ jec t .~  
Of course, we recognize it is unlikely that FPL will agree to abandon its project or abandon 
the use of coal at its site. 

FPL expects to spend approximately $5.7 billion on the Glades Power Park. The cost of any prudently 
incurred environmental compliance measures will likely be passed on to FPL‘s ratepayers, rather than paid 
by FPL. Given these facts, FPL may be willing to accept reasonable proposals that address the County’s 
conceins. 
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In addition to the five opportunities identified in the preceding paragraphs, it should 
be noted that the Glades Power Park will be required to undergo other regulatory review 
processes. For example, FPL will need to obtain a permit from the U.S. Army Corps of 
Engineers, pursuant to Section 404 of the Clean Water Act, if the project will involve any 
significant filling activities in wetlands that are under the jurisdiction of the Corps. Given 
the magnitude of FPL’s project, it is likely that a Corps permit will be required. FPL also 
may be required to demonstrate, pursuant to Section 7 of the Endangered Species Act, that 
the project will not jeopardize any threatened or endangered species. A permit also may be 
required under the National Pollutant Discharge Elimination System (“NPDES”) program if 
there will be any discharges of stonnwater or industrial wastewater from the Glades Power 
Park. The County may have meaningful opportunities to participate in one or more of these 
regula tory review proceedings . 

Lena1 Standing 

The County will need to demonstrate that it has “standing” if the County wishes to 
participate as a “party” in the PSC determination of need hearing, the PPSA hearings, or any 
formal hearing resulting froin the PSD review process. To establish standing, a person 
normally must demonstrate that its interests will be substantially and adversely affected by 
the proposed project. In this case, the County may be able to demonstrate tliat its interests 
will be substantially and adversely affected by the airborne emissions from the Glades Power 
Park. The County’s interests also may be affected in other ways. Even if the County is not 
substantially affected, it may be possible to establish the County’s standing pursuant to 
Section 403.412, Florida Statutes. In any case, we anticipate that FPL will contest the 
County’s standing and thus attempt to prevent the County from participating as aparty in the 
hearings concerning the Glades Power Park. We do not have enough information at this time 
to predict accurately whether the County wiIl be able to successfully establish its standing. 

Practical Considerations 

The County should consider its basic goals, objectives, and strategy before the 
County decides to participate in the proceedings concerning the Glades Power Park. Each of 
these proceedings will involve a multitude of complex issues. The County will need 
consultants and other technical experts to assist the County with its anaIysis of these issues. 
The County will need to commit a significant amount of time, energy and inoney if the 
County wishes to address the full array of issues involved in these proceedings. 
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ATORNEYS AT LAW 

ATTORNEYS: 
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DAVID S.  DEE 
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TELEPHONE: (850) 222-7206 
TELECOPIER: (850) 56 1-6834 

February 9,2007 

Via Federal Express 
David Owen, Esq. 
County Attorney 
Lee County 
21 15 Second Street 
Ft. Myers, FL 33902-0398 

OF COUNSEL ATTORNEYS: 

DANIEL H .  Cox 
DAVID B .  ERWIN 
JOSEPH W. LANDERS, JR. 

GEORGE ANN C. BRACKO 
EXECUTIVE DIRECTOR 

Re: FPL’s Glades Power Park 

Dear Mr. Owen: 

Based on our recent telephone conversations, it is my understanding that Lee 
County would like the law firm of Young van Assenderp, P.A., to assist the County with 
its evaluation of the environmental law issues associated with Glades Power Park proposed 
by Florida Power and Light Company (“FPL”). The County also may wish to have us 
represent the County in the regulatory review processes that will be conducted pursuant to 
the Florida Electrical Power Plant Siting Act (“PPSA”) for the Glades Power Park. 

We would be delighted to assist the County with these issues. We also will be 
available to assist the County with other issues, if requested to do so. Accordingly, we 
have prepared this engagement letter, which describes the general principles that will 
govern our work for the County. 

Oualifications and Case Management 

With the County’s approval, I will take primary responsibility for assisting the 
County and I will personally perform or supervise our work for the County. I have more 
than 27 years of experience working in the area of environmental law, including the PPSA. 
My qualifications are described in more detail in my resume, which is attached to this 
letter. 

The firm will work closely with you and the other representatives of the County to 
ensure that the County’s case is staffed appropriately. We want the County’s work to be 
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performed in the most efficient and cost-effective manner possible, while fully utilizing the 
firm's expertise. 

Fees and Billing Practices 

We normally charge our clients an hourly rate for our legal services. My billing 
rate for new private clients is $300 per hour. The other senior attorneys in this firm charge 
similar amounts. 

For Lee County, the firm is willing to reduce my billing rate for this project to $235 
per hour. The maximum rate for our other senior attorneys also will be reduced to $235. 
The rates that will be charged to the County are shown on Exhibit A, which is attached to 
this letter. 

We are sensitive to the costs of legal services and we understand that every client 
wishes to avoid unnecessary expense. Accordingly, we will use our best efforts to ensure 
that the County's work is performed as efficiently as possible. When it is appropriate, we 
will assign tasks to attorneys, paralegals, or clerks with lower billing rates so that we can 
maximize our cost effectiveness. 

Our clients are responsible for all reasonable costs that we incur during our 
representation of them. Such costs include long distance telephone calls, computer 
research services, copying charges, travel and out-of-pocket expenditures. Our requests for 
reimbursements from the County for meals, per diem, and travel, if any, will be limited to 
conform with the restrictions contained in Section 112.061, Florida Statutes, for state 
employees. 

We will provide the Cdunty with an itemized monthly invoice for our services. 
The invoice will identify each task that has been performed during the month, the person 
that performed the work, the date on which the work was performed, and the amount of our 
costs. Our invoices will include receipts or other appropriate documentation for our costs. 

We recognize that the County may have its own limitations on reimbursements for 
costs and out-of-pocket expenditures. We will comply with any reasonable limitations 
imposed by the County, but we ask that such limitations be identified now so we can avoid 
confusion and misunderstandings later. 

Our invoices are payable upon receipt. If our invoices are not paid within 45 days, 
we may charge interest on the outstanding balance at the rate of 1 .O% monthly (1 2% per 
annum), which is consistent with the requirements established by the Florida Legislature in 
the Florida Prompt Payment Act, Sections 218.70 et seq., Florida Statutes. 
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Conclusion 

We hope that our proposal is acceptable to the County. If it is, the appropriate 
County official should sign in the space provided below and then return a copy of this 
letter to me. 

Please call me if you have any questions. We look forward to a pleasant and 
successful relationship with you and Lee County. 

Sincerely, 

By: 

Attachments 

David S. Dee 
For the Firin 

Accepted and agreed to this day of ,2007. 

Lee County 

By: 



February 9,2007 
Page 4 

EXHIBIT A 

YOUNG VAN ASSENDERP, P.A. 

TASHA 0. BUFORD 

DAVID S .  DEE 

RONALD A. LABASKY 

JOHN T. LAVIA 

PHILIP PARSONS 

TIMOTHY R. QUALLS 

KENZA VAN ASSENDERP 

ROBERT S. WRIGHT 

ROY C. YOUNG 

LAW CLERKS* 

RATE 

$2 15 per hour 

$235 per hour 

$175 per hour 

$175 per hour 

$235 per hour 

$1 35 per hour 

$21 5 per hour 

$21 5 per hour 

$235 per hour 

$ 5 0  per hour 

*not an attorney 



DAVID S. DEE 

David S. Dee is a shareholder (partner) in the law firm of Young van Assenderp, P. A., 
and he has 27 years of experience working in the areas of environmental, land use, 
administrative, and governmental law. 

Mr. Dee routinely handles cases involving environmental permits, agency enforcement 
proceedings, agency rulemaking, and litigation. He has worked extensively with local, regional, 
state, and federal environmental agencies. He has represented counties, municipalities, 
environmental organizations, and private developers in a wide variety of cases throughout 
Florida. Mr. Dee has successfully handled major, complex cases involving electrical power 
plants, resource recovery (refuse-to-energy) facilities, cogeneration facilities, landfills, CERCLA 
(Superfund) sites, marinas, industrial and domestic wastewater treatment plants, mines, ports, 
groundwater contamination, and dredge and fill activities. 

Mr. Dee has considerable experience with the Florida Electrical Power Plant Siting Act 
and many of the other environmental regulations applicable to electrical generating facilities. He 
has handled the permitting of 13 major construction projects involving electrical generating 
facilities, including nine new facilities on "green field" sites. 

Mr. Dee received a Bachelor of Arts degree in 1974 from Emory University and a Juris 
Doctor degree with high honors in 1979 from Florida State University. He is a member of 
several honorary organizations, including Phi Beta Kappa, Omicron Delta Kappa, and the Order 
of the Coif. He has been selected for inclusion in several Who's Who publications, Outstanding 
Young Men in America, Leading Florida Attorneys, The Best Attorneys Network, America's 
Leading Lawyers for Business, Florida Super Lawyers and The Best Lawyers in America. 

He is admitted to practice in all of the state and federal courts in Florida, plus the U.S. 
Courts of Appeals for the 1 1 th Circuit and the District of Columbia. He has an "Av" rating in the 
Martindale-Hubbell legal directory. 

Mr. Dee has lectured at more than 100 environmental law seminars, including programs 
conducted by the Florida Bar Association, the Florida Chamber of Commerce, and other state 
and national organizations. He has contributed many articles f9r the Environmental Network, a 
publication of the Florida Chamber of Commerce. 

Mr. Dee was the Chairman of the Environmental and Land Use Law Section of the 
Florida Bar Association. He served on the Section's Executive Council for eight years. Mr. Dee 
is a graduate of the Leadership Tallahassee and Leadership Florida programs, which are 
sponsored by the Tallahassee and Florida Chambers of Commerce, respectively. He was 
president of the Board of Directors of Goodwill Industries of the Big Bend, Inc., and a member 
of the Board of Directors for the Tallahassee Chapter of the American Red Cross. He currently 
serves on the Advisory Board for the University of Florida's Center for Solid and Hazardous 
Waste Management. Mr. Dee was a volunteer in the American Peace Corps in Nepal and 
Ethiopia. 


