Lee County Board Of County Commissioners DATE CRITICAL

Agenda Item Summary

Blue Sheet No. 20051147

1. ACTION REQUESTED/PURPOSE: Adopt an ordinance amending Lee County Land Development
Code (LDC) §34-1006 pertaining to airport noise zones after conducting second public hearing.

2. WHAT ACTION ACCOMPLISHES: Amends the LDC to create two airport noise zones:
1. Airport Lands Zone. This will consist of property within the airport boundary.
2. Noise Sensitive Zone. This will consist of property between the airport lands boundary and the 60 DNL
contour line identified on the attached Part 150 Map (2020 composite).

3. MANAGEMENT RECOMMENDATION: Adopt proposed ordinance.
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Dawn E. Perry-Lehnert
Assistant County Attorney

9. Background: In February 2005, the Circuit Court issued an order declaring Airport Noise Zones 2 and
3, as defined in LDC §34-1006, unconstitutional. As a result of the Circuit Court order, County regulations
are no longer in compliance with F.S. Chapter 333.

The Port Authority has conducted 2 new FAR Part 150 study. The maps generated as a result of this study
have received a determination of compliance from the Federal Aviation Administration. At present, the
Port Authority is actively pursuing adoption of amendments to the Lee Plan and Land Development Code to
implement the new noise zone contours.
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Blue Sheet #: 20051147
Page #: 2
Subject: LDC Amendment

The proposed amendment will create two airport noise zones:
3. Airport Lands Zone. This will consist of property within the airport boundary.
4. Noise Sensitive Zone. This will consist of property between the airport lands boundary and the 60
DNL contour line identified on the attached Part 150 Map (2020 composite).

County staff has reviewed the ordinance and recommends adoption.

Attachment:
Proposed ordinance

cc: Gregory Hagen, Chief Assistant County Attorney
John Renner, Chief Assistant County Attorney
Emily Underhill, Lee County Port Authority
William Horner, Lee County Port Authority
Mary Gibbs, Director, DCD
Matt Noble, Principal Planner, DCD
Rick Burris, Principal Planner, DCD
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ORDINANCE NO. 05-

AN ORDINANCE AMENDING THE LEE COUNTY LAND
DEVELOPMENT CODE §34-1006 PERTAINING TO
AIRPORT NOISE ZONES; CREATING "AIRPORT LANDS
ZONE", AND “NOISE SENSITIVE ZONE”; CREATING
APPENDIX C CONSISTING OF THE AIRPORT NOISE ZONE
CONTOUR MAP; PROVIDING FOR CONFLICTS OF LAW,
SEVERABILITY, CODIFICATION AND SCRIVENER'S
ERRORS, AND AN EFFECTIVE DATE.

WHEREAS, pursuant to Article VIII, Section 1 of the Florida Constitution and
Chapter 125 of the Florida Statutes, Lee County is authorized and required to protect the
public health, safety and welfare of its citizens and has the power and authority to enact
regulations for valid governmental purposes that are not inconsistent with general or
special law; and

WHEREAS, Florida Statutes Chapter 333 requires the adoption of airport land use
compatibility zoning regulations restricting the use of land adjacent to, or in the immediate
vicinity of, the airport to activities and purposes compatible with the continuation of normal
airport operations including landing and takeoff of aircraft, in order to promote public
health, safety and general welfare; and

WHEREAS, in compliance with Florida Statutes and based upon a FAR Part 150
Study, the Board adopted Lee County Comprehensive Plan (Lee Plan) Policy 1.7.1
establishing Airport noise zones for Southwest Florida International Airport as identified in
Lee Plan Map 1, page 5; and

WHEREAS, the Lee County Land Development Code was amended to include
legal descriptions of the airport noise zones as depicted in the Lee Plan; and

WHEREAS, Richard Bennet filed a Declaratory Judgment Action, Circuit Court Case
No. 01-2712-CA-JHS, seeking a finding that airport noise zones 2 and 3, as described, are
unconstitutional; and

WHEREAS, on February 7, 2005, the Court found that airport noise zones 2 and 3,
as described in County regulations, are unconstitutional and ordered the provisions to be
struck from the County reguiations; and

WHEREAS, as a result of the Circuit Court order the County regulations are no
longer in compliance with Florida Statutes Chapter 333; and
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WHEREAS, the Port Authority has conducted a new FAR Part 150 Noise and Land
Use Compatibility Study; and

WHEREAS, the Federal Aviation Administration has determined the data used to

develop the noise contour maps (Noise Exposure maps)} complies with 14 CFR Part 150;
and

WHEREAS, the Port Authority is actively pursing adoption of amendments to the
Lee Ptan and LDC to implement new noise zone areas based upon the most recent study;
and

WHEREAS, the Port Authority anticipates that the Lee Plan amendment adoption
process will take at least six months; and

WHEREAS, in light of the recent circuit court ruling, protection against the
development of noise sensitive or incompatible uses, adjacent to and in the vicinity of the
SWFIA airport is necessary; and

WHEREAS, the Board believes adoption of amended airport noise zones is
appropriate and necessary to protect the health, safety and welfare of the citizens and the
normal operation of the international airport in accordance with Florida Statutes Chapter
333 and 14 FAR Part 150,

NOW, THEREFORE, BE IT ORDAINED by the Board of County Commissioners of
Lee County, Florida:

SECTION ONE: AMENDMENT TO LDC CHAPTER 34

Lee County Land Development Code Section 34-1006 is hereby amended as
follows with strike through identifying deleted text and underlining identifying additional text.

CHAPTER 34
ZONING
ARTICLE VI. DISTRICT REGULATIONS
DIVISION 10. SPECIAL PURPOSE DISTRICTS
Subdivision Ill. Airport Hazard District
Sec. 34-1006. Airport noise zones.

(a)  Purpose. The purpose of this section is to establish standards for land use
and for noise compatibility requirements with respect to noise associated with the normal
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operation of county airports. This section establishes noise zones of differing intensities
and land uses in the vicinity of county airports, establishes permitted land uses within the
noise zones, and establishes notification and easement procedures to prospective
purchasers or developers of real estate within the noise zones.

(b)  Noise zones defined; permifted uses. There are hereby created and
established four two airport noise zones pertaining to land uses surrounding the Southwest
Florida international Airport based upon the DNL contours for airport noise developed in
accordance with the Federal Aviation Regulations, Part 150, Noise Compatibility Study for
the Southwest Florida International Airport, as adopted by the Board of County
Commissioners and on file at the county port authority. The purpose and intent of these
noise zones is to define and set forth specific regulations for all properties within the
described areas. These noise zones are set forth as overlay zoning districts in that they
provide regulations and restrictions in addition to those set forth in the planned
development or conventional zoning districts in which the property is located, as defined
in this chapter. Except as otherwise provided in this section, no land, body of water or
structure may be used or permitted to be used and no structure may be hereafter erected,
constructed, moved, reconstructed or structurally altered or maintained in any of these
airport noise zones which is designed, arranged or intended to be used or occupied for any
purpose other than as defined in the following:

(1) Airport Lands zone.

a. Zene4 Location. Airport Lands zone is that-area—definedas-attof-the land
within the airport boundary as identified in Appendix C.-Zore4-

(o)

Restrictions. The Airport Lands zone is restricted for to airport-related uses

only, including but not limited to those necessary to provide services and
convenience goods principally to airline passengers, and those uses
generally associated with the airport operations, including aircraft and aircraft
parts manufacturers, air freight terminals, aviation and airline schools, aircraft
repair shops, aerial survey offices, aircraft sales, equipment and parts
storage, aviation research and testing laboratories, airline catering services
and governmental facilities.
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Zone-3 Noise sensitive zone.

Zone—3 Location. The noise sensitive zone consists of that area of land
generatty-located between the 65 Airport Lands boundary and the 2020
Composite 60 DNL contour line and-thetirmits-of Zone4-as determined in the
adopted in the 2005 FAR Part 150 Study for Southwest Florida International

Airport eumutativenoise-maps-and identified in Appendix C.

Restrictions. This zone allows any use permitted by this chapter, provided
that no residential living units, places of worship, libraries, schools, hospitals,
correctional institutions or nursing homes are permitted. However, residential
units, including mobile homes, that are lawfully existing as of June 27, 2000
will be treated as legally permitted uses and not as nonconforming uses.
Lawfully existing mobile or manufactured homes may be replaced with new
mobile or manufactured homes or conventional single-family construction
and existing conventional single-family homes may be replaced with new
conventional homes so long as such replacement would be otherwise
allowed by this Code. However, an existing conventional home may not be
replaced with a new mobile or manufactured home. One conventional
single-family home is permitted on each lot in a plat properly recorded before
June 27, 2000 if such use would have been permitted on the lot prior to June
27, 2000.
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SECTION TWO: CREATION OF APPENDIX C

The Lee County Land Deveiopment Code is here by amended to create Appendix
C, entitled Airport Noise Zones, as set forth in attached Exhibit 1 to this ordinance.

SECTION THREE: CONFLICTS OF LAW

Whenever the requirements or provisions of this Ordinance are in conflict with the
requirements or provisions of any other lawfully adopted ordinance or statute, the most
restrictive requirements will apply.

SECTION FOUR: SEVERABILITY

It is the Board of County Commissioner’s intent that if any section, subsection,
clause or provision of this ordinance is deemed invalid or unconstitutional by a court of
competent jurisdiction, such portion will become a separate provision and will not affect the
remaining provisions of this ordinance. The Board of County Commissioners further
declares its intent that this ordinance would have been adopted if such unconstitutional
provision was not included.

SECTION FIVE:  CODIFICATION AND SCRIVENER’S ERRORS

The Board of County Commissioners intend that this ordinance will be made part
of the Lee County Code; and that sections of this ordinance can be renumbered or
relettered and that the word “ordinance” can be changed to “section”, “article” or some
other appropriate word or phrase to accomplish codification, and regardless of whether this
ordinance is ever codified, the ordinance can be renumbered or relettered and
typographical errors that do not affect the intent can be corrected with the authorization of
the County Administrator, County Manager or his designee, without the need for a public
hearing.
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SECTION SIX: EFFECTIVE DATE

This ordinance will take effect upon its filing with the Office of the Secretary of the
Florida Department of State. The provisions of this ordinance will apply to all projects or
applications subject to the LDC unless the application for such project is complete and
found sufficient before the effective date hereof.

THE FOREGOING ORDINANCE was offered by Commissioner who moved
its adoption. The motion was seconded by Commissioner and, being putto a vote,
the vote was as follows:

ROBERT P. JANES
DOUGLAS ST. CERNY

RAY JUDAH
TAMMY HALL
JOHN E. ALBION
DULY PASSED AND ADOPTED THIS day of , 2005.

ATTEST: BOARD OF COUNTY COMMISSIONERS

CHARLIE GREEN, CLERK OF LEE COUNTY, FLORIDA

By: By:

Deputy Clerk Chairman

APPROVED AS TO FORM:

By:

Dawn E. Perry-Lehnert
Office of County Attorney

Attachments:
Exhibit 1: 2020 Composite DNL Contours Map
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