Lee County Board Of County Commissioners  DATE CRITICAL
Agenda Item Summary Blue Sheet No. 20051097

. 1. ACTION REQUESTED/PURPOSE: Consider the recommendation of Special Magistrate, C. Laurence Keesey
' issued in response to the Request for Relief filed on behalf of Kenneth Saundry, Jr. with regard to the Lee Boulevard
Commercial Planned Development approved by the Board in August 2004,

2. WHAT ACTION ACCOMPLISHES: Allows the implementation of the Special Magistrate’s recommendation as
stated or as modified by the Board. In the altemative, if the Board rejects the recommendation, it allows the petitioners to
pursue judicial rehief.

3. MANAGEMENT RECOMMENDATION: Approve

4. Departmental Category: ‘_3 . 5 ( P H é 5. Meeting Date: 8/16/05
6 Agenda: 7. Requ:rement/Purpose. {specify) | 8. Request Initiated:
‘ Consent X Statute 70.51 Commissioner

Administrative Ordinance Department County Attorney
Appeals X Admin. Code 2-16 Division . ‘.‘ Land Use

X Public: 9:30 a.m. or Other By: >&\ ST
as soon thereafter as Jo(a}l C. Henry | \,
it may be heard Assistant Countg\( ‘Attorney
Walk-On

9. Background:

The historv of Lee Boulevard CPD is as follows:

In 2004, the Petitioner sought to rezone 5.55 acres of land on Lee Boulevard from Residential (RS-1) to Commercial Planned
Development (CPD) to allow commercial uses including pet store, restaurants, consumption on premises, and drive-thru.

The Lee County Department of Community Development recommended approval of the request with conditions. The
Hearing Examiner also recommended approval of the request with conditions. On August 30, 2004, the Board of County
Commissioners approved the request to rezone the property to Commercial Planned Development, and permitted
consumption on premises in excess of 500 feet from school property. Two access points on Fourth Street West were denied.
The Board cited concerns with respect to consumption on premises near a school site and to residential impacts if access on
Fourth Street West were permitted.

Thereafier, the Petitioner sought relief under The Florida Land Use and Environmental Dispute Resolution Act {§70.51,
F.8.). Inaccordance with the Act, the County and the Petitioner selected a Special Magistrate. The Petitioner, his Counsel
and County Staff met with the Special Magistrate in an effort to achieve a settlement proposal. A representative for the
Scheol District of Lee County and its Counsel also participated in the session with the Special Magistrate.
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The Special Magistrate facilitated a resolution of the conflict. The result was the Settlement of Tssues that is attached to this
blue sheet and is outlined as discussed by the letter to the Board from the Special Magistrate dated July 7, 2005. The
Settlement of Issues was executed by Counsel for Petitioner and Lee County and is also incorporated into the Special
Magistrate Recommendation to Board of County Commissioners.

The Terms of the Settlement of Issues can be summarized as follows;

A. Modifies the Master Concept Pian for the Lee Boulevard CPD to adjust the Lee Boulevard access point that allows
for better intemal circulation and access to the project. There remains no access onto Fourth Street West.

B. Consumption on Premises may be a permitted use on the site in any location as long as the consumption on premises
1s in conjunction with a Group I1, III, or IV restaurant as provided in LDC §34-1264.

Options:
At this juncture, Florida Statutes §70.51 (21) requires the Board to:

1. Accept the Special Magistrate’s recommendation by agreeing to implement the Settlement of Tssues presented in his
report; :

t

Modify the recommendation by selecting an alternative; or

3. Reject the Special Magistrate’s Recommendation. If the Board rejects the Recommendation, it would maintain the
Master Concept Plan and uses permitted by the Board at the August 30, 2004, zoning hearing.

Farlure by the Board to accept, modify, or reject the Special Magistrate’s Recommendation by August 25, 2005, will be
deemed a rejection by operation of law, unless the petitioner agrees to extend the period beyond the statutory 45 days. If the
County accepts or modifies the Special Magistrate’s Recommendation and the petitioners reject the acceptance or
modification, or if the County rejects the Special Magistrate’s Recommendation, the County must issue a written decision
within 30 days that describes as specifically as possible the use or uses available to the subject real property in light of the
rejection. The decision that describes the available uses constitutes the last prerequisite to judicial action and the matter will
be ripe or final for subsequent judicial proceedings if the petitioner elects to file suit in a court of competent jurisdiction.

Staff Recommendation:

The Department of Community Development recommends that the Board accept the terms and Settlement of Issues. The
location standards in the LDC provide that consumption on premises must occur at a distance of 500 feet from a non-
commercial school. The regulations also provide that the 500 foot separation requirement does not apply to the Groups T,
I, and IV restaurants, if the restaurant is in compliance with State requirements, the restaurant serves cooked, full-course
meals prepared daily, and only a service bar 1s used, and the alcohol is only served to people who are dining or waiting to
dine. In addition, the revised Master Concept Plan submitted by the Petitioner has been reviewed by Staff who agrees it will
provide better traffic circulation into and out of the Commercial Planned Development. Lee County School District
representatives reviewed both of these items and agree with the Petitioner’s and County Staff’s position.

As a procedural matter, the County Attorney suggests that the Board allow 10-15 minutes for the petitioners to
address the Board; 10-15 minutes for the County staff to address the Board; and limit public comment on the
recommendation to 3 minutes or less per person.

Attachments:

Recommendation of the Special Magistrate dated July 7, 2003

Request for Relief filed by the Petitioners Kenneth P. Saundry, Ir.

Response to the Request for Relief prepared by the County Attorney’s Office
BOCC Zoning Resolution dated August 30, 2004 (Z-04-045)

Hearing Examiner Recommendation dated JTuly 29, 2004

Staff Report on Lee Boulevard CPD dated April 20, 2004
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C. Laurence Keesey ; )
Attorney at Law JL T
18900 Bay Woods Lake Drive \ }
Unit # 203 RADN -m‘T“ /

Fort Myers, Florida 33908 N L

July 7, 2005

Douglas St. Cerny, Chairman

Lee County Board of Commissioners
P. O. Box 398

Fort Myers, FL. 33902-0398

Re: Recommendation of the Special Magistrate regarding ,
Request for Relief From Resolution Z-04-045; -
Lee Boulevard CPD
Case No.: DCI 2004-00005; LU File No.: LU-04-09-2389

Dear Chairman St. Cerny:

On September 23, 2004 the Petitioner, Kenneth P. Saundry, Jr., filed a Request
For Relief, pursuant to Section 70.51, Florida Statutes (2004), the Florida Land Use and
Environmental Dispute Resolution Act. Pursuant to the Act, and Lee County
Administrative Code provisions implementing the Act, by agreement of the parties | was
designated the Special Magistrate for this case.

After expending a great deal of time and effort, the Petitioner and Lee County
staff have resolved all of their issues regarding the Lee Board's rezoning approval on
August 30, 2004 for the Lee Boulevard CPD. Attorneys for Lee County and Petitioner
have executed a proposed Settlement of Issues, which is enclosed with this letter. In
my opinion, the Parties' settlement resolves the issues in a manner that is not only
satisfactory to both, but is also consistent with and protects the public health and safety
?erests underlying the Board's decision. A representative of the Lee School District

nd its attorney attended the final hearing in this matter, held on June 9, 2005, and
stated that the District had no objection to the terms of the Settlement.

| forward the enclosed Settiement to you for the Board's consideration with my
recommendation that the Lee Board approve the agreement and amend Resolution
Number Z-04-045, regarding the Lee Boulevard CPD, only to the extent necessary to
incorporate the terms of the enclosed Settlement of Issues and the revised Master Plan
(6th revision, dated March 30, 2005) attached thereto.

ATTACHMENT 1



Pursuant to subsections 70.51(21) and (27) of the Act, the Lee Board should take
action on this recommendation within 45 days after the date of its receipt by the Board.
In addition, the Board should provide written notification of its final action in this matter

to the Florida Department of Legal Affairs in Tallahassee within 15 days after the
Board's decision.

Thank you for your consideration of this matter.

Sincerely,

7 B

B L SR O Rk
C. Léurenceﬂ(e%ey ;/\

Special Magistrate

cc: w/attachment

Joan C. Henry, Esq., Lee County Attorney’s Office
Neale Montgomery, Esq., Pavese Law Firm
Keith Martin, Esq., School Board of Lee County

Pam Houck, Director, Zoning, Dept. of Community Development
Florida Department of Legal Affairs



LEE COUNTY
BOARD OF COUNTY COMMISSIONERS

KENNETH P. SAUNDRY, JR.,

Petitioner,

Vs, CASE NO: DCI 2004-00005

LEE COUNTY,

Respondent.

SETTLEMENT OF ISSUES
RAISED IN A PETITION UNDER SECTION 70.51, FLORIDA STATUTES

Petitioner, KENNETH P. SAUNDRY, JR., filed a Petition against Respondent, LEE
COUNTY, for relief pursuant to Section 70.51, Florida Statutes, and after consultation and
revisions to the master concept plan, the parties do hereby agree as follows:

1. Two 1ssues were raised in the Petition filed by Kenneth P. Saundry, Jr. One issue was
an issue of access to Fourth Street and internal traffic circulation, and the other was the issue of
consumption on premises.

2. The Board of County Commissioners (BOCC) did not approve Petitioner’s request for
access onto Fourth Street in the underlying zoning action based on compatibility with the
surrounding residential uses. Petitioner has revised the master concept plan to eliminate the
Fourth Street access and adjusted the Lee Boulevard access point to enable delivery trucks to
enter and leave the site in a forward motion. This permits the trucks to access the rear of the
buildings for delivery purposes thereby addressing the Petitioner’s concern about safe and
efficient internal traffic circulation. The adjustments to the access points were reviewed by the
Lee County Department of Transportation (DOT). DOT did not find the adjustments to be
objectionable. A copy of the revised master concept plan is attached hereto and made a part
hereof.



3. Lee County Land Development Code (LDC), Section 34-1264, provides for the sale or
service for the on-premises consumption of alcoholic beverages. The location standards provide
that consumption on premises must occur at a distance of five hundred (500) feet from a non-
commercial school. The regulations provide that the 500 foot separation requirement does not
apply to the Groups II, III, and IV restaurants, if the restaurant is in compliance with state
requirements, the restaurant serves cooked, full-course meals prepared daily, and only a service
bar is used, and the alcohol is only served to people who are dining or waiting to dine.

4. County staff will ensure compliance with the aforementioned LDC provisions through
the review of occupational licenses, as well as the zoning review of state liquor licenses.

5. Section 562.45, Florida Statutes, prohibits the sale of alcohol for consumption on
premises within 500 feet of a school “except for locations that are licensed as restaurants, and
which derive at least 51 percent of their gross revenues from the sale of food and nonalcoholic
beverages.” Section 562.45, F.S. also provides that if a local government, pursuant to ordinance,
provides exceptions to the 500 foot distance requirement, those exceptions are permitted if the
ordinance promotes the public health, safety and welfare. The sale of alcohol at a Group II, 111,
and 1V restaurant is consistent with Section 562.45, F.S.

6. The Lee County School District (District) objected to the consumption of premises of
alcoholic beverages during the underlying zoning hearing. After reviewing Petitioner’s
submissions during Section 70.51, F.S. process, the District no longer objects to the consumption
on premises of alcoholic beverages in accordance with the above stated Florida Statutes and LDC
requirements.

Now Therefore, the parties do hereby agree as follows:

1. Consumption on Premises can be a permitted use on the site in any location as long as
the consumption on premises is in conjunction with a Group Ii, III, or IV restaurant.

2. The Master Concept Plan for the Lee Boulevard CPD zoning can be adjusted to be
consistent with the attached master concept plan. The Fourth Street access is eliminated
on the attached plan, the Lee Boulevard access is adjusted, and the internal traffic
circulation is adjusted.

(\7 L\ grrgran ALy

Neal® Montgomery, ]E(E} . Joan Henry, Esq. Jml
On behalf of Kenneth P. Saundry, Jr. On hehalf of Lee Co




CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that a true and correct copy of the foregoing was furnished by
regular U.S. Mail to Commissioner John Albion, Chair of the Lee County Board of County
Commissioners, P.O. Box 398, Ft. Myers, FL 33902-0398, Don Stillwell, County Administrator,
P.O. Box 398, Ft. Myers, FL 33902-0398, and Keith Martin, Esq., Lee County School Board,
2055 Central Avenue, Fort Myers, FI 33901 this 9% day of NS , 2005.

Respectfully submitted,
THE PAVESE LAW FIRM
Attorneys for Kenneth P. Saundry, Jr,
1833 Hendry Street
Ft. Myers, Florida 33901
(239) 336-6235- Telephone
(239) @2243 Fascimilie
or | _lante] e e
Nea Montgomery
Florida Bar No. 25 3342 o

-

FAWPDATA\WNMKeri\Saundry-Settlement of Issues -Order-JoanHenry changes.wpd



LEE COUNTY
BOARD OF COUNTY COMMISSIONERS

KENNETH P. SAUNDRY, JR. ':
Petitioner, ;— J
vs. CASE NO. DCI2004-00005 " m
LEE COUNTY BOARD OF A
COUNTY COMMISSIONERS,
Respondent.

/

PETITION FOR RELIEF PURSUANT TO
SECTION 70.51, FLORIDA LAND USE AND
ENVIRONMENTAL DISPUTE RESOLUTION ACT

Petitioner, KENNETH P. SAUNDRY, JR, files this petition against Respondent, LEE
COUNTY BOARD OF COUNTY COMMISSIONERS, for relief pursuant to Section 70.51,

Flonda Statutes, the Florida Land Use and Environmental Dispute Resolution Act, and as ground
therefore would state as follows:

I. Kenneth P. Saundry, Jr., ("Petitioner”) is the contract purchaser of property
located in Lehugh Acres on Lee Boulevard, see attached "Exhibit A" and the applicant in Lee
County Development Case Number DCI12004-00005 to rezone the subject property.

2. Lee County Board of County Commissioners is a political subdivision of the State

of Florida and 1s the governmental entity charged with exercising governmental authority over
zoning decisions in Lee County Florida.

JURISDICTION

3. On August 30, 2004, the Lee County Board of County Commissioners heard

Petitioner’s application to rezone the property.

4. On September 20, 2004, the Assistant County Attorney denied our request for
appeal, stating that the deadline for the appeal had expired. The County Attorney subsequently
informed the petitioner that the deadline explicitly stated in the rehearing petition, attached as
"Exhibit B" was a clerical error and that instead of 30 days to file, there were only 15 days.

ATTACHMENT 2



5. Petitioner files this petition within 30 days of the rendition of the Board’s decision
on Petitioner’s appliication to rezone the property in accordance with requirements of Sectton
70.51, Flonda Statutes.

6. Petitioner believes that the Board’s decision to deny access from 4® Street to the
subject property and to prohibit alcoholic beverage consumption on premises is unreasonable and
unfairly burdens the use of the subject property.

OWNER’S PROPOSED USE OF THE PROPERTY

7. In Case Number DCI2004-00005, Petitioner requested that the subject property be
rezoned from the Single-Family Residential (RS-1) zoning district to the Commercial Planned
Development (CPD) zoning district to permit but not be limited to the following uses: Package
Liquor Store, Pet Store, Restaurants, Consumption on Premises, and Drive-Thru.

SUMMARY OF THE DEVELOPMENT ORDER

8. The Board approved rezoning the subject property from Single Family Residential
(RS-1) to Commercial Planned Development (CPD) subject to the following limitations: no
access to the proposed project is permitted on 4* street and barring the consumption of alcoholic
beverages on premises. A copy of the resolution is attached herewith as "Exhibit C".

BRIEF STATEMENT OF THE IMPACT OF DEVELOPMENT ORDER

9. The prohibition on allowing access by 4™ Street to the rear of the proposed
project inordinately burdens the site design. The Hearing Examiner determined that access on 4%
Street should be limited to service deliveries and only operate between the hours of 8:00 a.m. and
7:00 p.m. daily. A copy of the Hearing Examiner's report is attached herewith as "Exhibit D". The
Board considered alternative positions which were not that of the Hearing Examiner or the staff
and did not allow the Petitioner an opportunity to respond. The purpose of the site design is to
lessen the traffic impact between vehicular/pedestrian circulations within the main ingress/egress
of the site and that of service vehicles and the service entrance located along 4® Street. By
eliminating the 4® Street access, an unsafe condition exists for pedestrians that cannot be
mitigated by redesigning the project. In addition, the total buildable area of retail space on the site
will be reduced because of the additional on site vehicular driveway necessary to access the rear
loading area from the front of the project. Given the narrow configuration of the subject property,
which is typical of the residential plats to form commercial centers in Lehigh, the elimination of
service lanes located at the rear of the property would inordinately burden the site further.

10.  The decision prohibiting consumption of alcohol on the premises significantly
impacts the proposed use of the site. The intended use would provide Lehigh with a much needed
famly-style restaurant and therefore help build a more well rounded community. The amount of
commercial space in Lehigh is limited and due to Lehigh's configuration it is difficult to provide
certain services because of the location of commercial space. The Board's decision barring
consumption of alcoholic beverages on the premises contravenes the exception to location



standards applicable to family-style restaurants pursuant to the Lee County Land Development
Code. The on-site restaurant would meet the requirements of Restaurant Groups I, III, and IV,
as provided in Article VI, Section 34-622 of the Code. The Petitioner represents that the
proposed on-site restaurant will qualify for the exemption. Furthermore, the decision prohibiting
consumption of alcohol on the premises is contrary to Florida state beverage law. Pursuant to
state statute, locations licensed as restaurants which derive at least 51 percent of their revenue
from the sale of food and nonalcoholic beverages are exempted from the location requirement
which prohibits on-premises consumption of alcohol within 500 feet of a school. Fla. Stat.
§562.45. This exception would certainly apply to any of the restaurants considered for
development on the premises, as the sale of meals comprises the vast majority of the sales revenue
of family-style restaurants such as Pizza Hut, Carabbas, or Chili's. In denying the Petitioner's
request to allow consumption of alcohol beverages on the premises, the Board's decision
contravened state law by ignoring a statutory exception to the location requirement and
significantly impacted the proposed project such that it may not be able to continue.

REQUESTED RELIEF
11.  Based on the foregoing, Petitioner requests the County to forward this request for
relief from the Board’s decision to a special master who is mutually acceptable to the County and

Petitioner for further proceedings in accordance with the requirements of Section 70.51.

Respectfully submitted,

PAVESE, HAVERFIELD, DALTON
HARRISON & JENSEN, LL.P.

Post Office Drawer 1507

1833 Hendry Street

Fort Myers, FL. 33902

Florida Bar'#; 258342



CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the foregoing was furnished by
regular U. S. Mail to Commissioner John Albion, Chair of the Lee County Board of County
Commissioners, P.O. Box 398, Fort Myers, FL. 33902-0398, Don Stillwell, County
Administrator, P.O. Box 398, Fort Myers, FL. 33902-0398, and Bob Gray, Acting Lee County
Attomney, P.O. Box 398, Fort Myers, FL 33902-0398, this 2% day of Sgptémipe~ 2004,

PAVESE, HAVERFIELD, DALTON
HARRISON & JENSEN, LL P

Post Office Drawer 1507

1833 Hendry Street

Fort Myers, FL 33902

(239) 336-6249

By:_ \ nmf\km%@r\
ONGOME\RY
Flonda Bﬁ' #: 258342

FWPDATANBWM\Saundry Associatesynediation request.wpd




LEE COUNTY RESPONSE TO
REQUEST FOR RELIEF
PURSUANT TO F.S. 70.51
(LEE BOULEVARD CPD)

The Board of County Commissioners granted the Lee Boulevard CPD rezoning
request to change the zoning designation on a 5.55+/-acre parcel from the Residential (RS-
1) to Commercial Planned Development (CPD). At the Board hearing, the applicant
withdrew a request for the use of a package store on the premises. The Board did not
approve the requested use of “consumption on premises in conjunction with a restaurant,
group I within 500 feet of Sunshine Elementary School. The applicant also requested
two access points on Fourth Street, which the Board denied. The Board rendered this
decision based on the record before the Hearing Examiner and presentation of participants
in the hearing before them.

When the Board examines a request to rezone property from one district to another,
it must consider the impacts on the surrounding property. The Board must then consider
whether the requested use will be compatible with the existing and planned development
inthe surrounding area. The subject area lies within the Central Urban Land Use Category
pursuant to the Lee County Comprehensive Plan Future Land Use Map. Additionally, this
property is located within 500 feet of Sunshine Elementary School. The rear of the
property abutting Fourth Street abuts property that is zoned Residential. The applicant is
not presumptively entitied to consumption on premises nor access on to Fourth Street.
The applicant is not entitled to relief on the decision denying the consumption on premises
within 500 feet of the school, based on its argument that Board's decision contravenes
state law by ignoring a statutory exception to the location requirement. The Board’s action
is consistent with the provisions of the Lee Plan.

The County had legitimate and compeliing concerns regarding the access points
from Fourth Street, particularly since the accesses proposed were intended for the use of
delivery trucks. These vehicles would be traveling through an existing residential
neighborhood to access the property. This poses a compatibility issue with the existing
residential neighborhoods. Fourth Street is a dead end road with minimal traffic. The
addition of proposed truck traffic would be significant for the proposed project. The Board
approved an access point on Sara Street (which abuts Fourth Street) and Lee Boulevard.

The County had legitimate and compelling concerns regarding consumption on
premises in a group Il restaurant given the proximity of the property to Sunshine
Elementary School. A representative from the school board submitted concerns for health
safety and welfare of school children. Staff recommended that the use be located 500 feet
from the school property, for that reason; as well as the project's close proximity to an
existing residential neighborhood. Although state law provides an exception for such uses
in a restaurant, the recommendation of Staff was to ailow the use 500 feet from the school.
Approval and confirmation of Staffs’ recommendation by the Board is consistent with the

SALWAJCh\JICH Special Me ATTACHMENT 3 Page 1 of 2



Lee Plan. Lee Plan policy 5.1.5 requires that existing and future residential areas be
protected from encroachment of uses that are potentially destructive to the character and
integrity of the residential environment. The County is not required to approve
consumption on premises with the group HI restaurant within 500 feet of a school.

Ifthe application was approved for both access onto Fourth Street and consumption
on premises within 500 feet of Sunshine Elementary School, the project would be
incompatible with the surrounding residential development and school. The County is
vested with discretion to impose conditions in planned development zoning. An
examination of the record, as well as the existing conditions of the surrounding community,
confirm that there was competent, substantial evidence to support the Board's approval
of the planned development with the conditions imposed. The nature of the existing and
developing residential neighborhood constitutes retevant evidence and is adequate to
support the conclusion that consumption on premises within 500 feet of the school and
access on to Fourth Street are not appropriate and compatible with the surrounding area.
The record presented to the Board contain maps, reports and other information that
supports their decision. The petitioner cannot show that the development as approved by
the Board is unreasonable given the nature of the surrounding development.

Local government has the discretion to decide which uses are compatible with
existing uses, in particular, residential development and uses located within 500 feet of a
school. The petitioner's rezoning request to Commercia! Planned Development was
approved and is consistent with the Lee Plan. The approval as conditioned by the Board
does not substantially impair the use of the property because it is consistent with the
general character of the neighborhood. The zoning resolution is not unreasonable nor
does it unfairly burden the property. Accordingly, the applicantis not entitied to relief under
the Act.

Lee County
Py
By ! ) |
Joan C. Henry /

Assistant County Attorney

SALUJeJCH Special Master\Response to Request for Relief.wpd Page 2 of 2



RESOLUTION NUMBER Z-04-045

RESOLUTION OF THE BOARD OF COUNTY COMMISSIONERS
OF LEE COUNTY, FLORIDA

WHEREAS, Kenneth P. Saundry, Jr., filed an application on behalf of the property owners,
Barry and Wendy Gionfriddo, to rezone a 5.55-acre parcel from Single Family Residential (RS-1)
to Commercial Planned Development (CPD) in reference to Lee Boulevard Commercial Retail
Center CPD; and

WHEREAS, a public hearing was advertised and held on June 24, 2004, before the Lee
County Zoning Hearing Examiner, who gave full consideration to the evidence in the record for
Case #DCI2004-00005; and

WHEREAS, a second public hearing was advertised and held on August 30, 2004, before
the Lee County Board of Commissioners, who gave full and complete consideration to the
recommendations of the staff, the Hearing Examiner, the documents on record, and the testimony
of all interested persons.

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COQUNTY
COMMISSIONERS:

SECTION A. REQUEST

The applicant filed a request to rezone a 5.55-acre parcel from RS-1 to CPD to allow, but not be
limited to, the following uses: Package Liquor Store, Pet Store, Restaurants, Consumption on
Premises, and Drive-thru. Buildings are limited fo a maximum height of 40 feet. No blasting is
proposed on site. The property is located in the Central Urban Use Category and is legally
described in attached Exhibit A. The request is APPROVED SUBJECT TO the conditions and
deviations specified in Sections B and C below.

SECTION B. CONDITIONS:

All references to uses are as defined or listed in the Lee County Land Development Code (LDC).

1. Development of this project must be consistent with the one-page Master Concept Plan
entitled "Lee Boulevard - Exhibit 6-J Master Plan - DCi2004-00005," stamped RECEIVED
OCT 01, 2004, last revised October 1, 2004, except as modified by the conditions below.
Development must comply with all requirements of the Lee County LDC at time of local
development order approval, except as may be granted by deviation as part of this planned
development. If changes to the MCP are subseguently pursued, appropriate approvals will
be necessary.

2. The following limits apply to the project and uses:

CASE NO: DCI2004-00005 Z-04-045
Page 1 of &
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a. Schedule of Uses

Administrative Offices

Animal Clinic/Veterinary Offices (no outdoor kennels or runs) no overnight boarding
of animals unless it is associated with medical care or treatment

Automatic Teller Machine (ATM)

Automobile Parts Store (no installation)

Banks and Financial Establishments, Groups 1, and 1!

Broadcast Studio, Commercial Radic and Television (in compliance with LDC § 34-
1441 et. seq.)

Business Services, Group |

Ciothing Stores - General

Clubs, Commercial, or Fraternal Qrganizations

Consumption on Premises (COP) (only in conjunction with Restaurants, Group IIt;
must be in excess of 500 feet from school property); (Outdoor seating for a
Restaurant, Group Ill, COP, and clubs COP must be reviewed through the
Special Exception process on a case-by-case basis)

Contractors and Builders, Group |

Drive Through Facilities (limited to Banks and Financial Establishments, Groups I,
and Il; Laundry or Dry Cleaning, Group |; Drugstore, Pharmacy; Drug Store,
Pharmacy; Restaurant, Fast Food)

Essential Services

Essential Service Facilities, Group |

Fences, Walls

Food Store, Groups |, and i

Gift and Souvenir Shop

Hardware Store

Hobby, Toy, and Game Shops

Household and Office Fumishings, Groups |, !f, and lli

Laundry or Dry Cleaning, Group |

Medical Offices

Non-store Retailers, Group |

Paint, Glass and Wallpaper

Personal Services, Groups |, I, and v

Pet Shop (restricted to either the 3,000-square-foot building or the 6,000-square-
foot building in the northwest portion of the property as depicted on the
MCP)

Rental or Leasing Establishment, Groups I, and Il (mopeds, and scooters may only
be permitted if stored indoors; passenger car pick-up & drop-off is NOT
permitted)

Restaurants, Groups I, I, 1l], and IV

Restaurants, Fast Food (Restricted to one lane only)

Schools, Commercial

Signs, in accordance with LDC Chapter 30

Social Services, Groups |, and Il

Specialty Retail Shops, Groups I, 11, il], and IV
Studios
Used Merchandise Stores, Groups |, i1, and Il
Variety Store
CASE NO: DCI2004-00005 Z-04-045

Page 2 of 6




b. Site Development Regulations

Development Criteria

Setback from Public, and Private Streets

All Uses

Minimum of 25 feet

Setback from Other Perimeter Boundary

Minimum of 20 feet

internal Access Drives

Minimum of 10 feet

Space Between Buildings

20 feet, or ¥z the building height (per the
LDC), whichever is greater

Setback from Waterbody

Minimum of 25 feet

Setback from Internal Lot Lines Under
Separate Ownership

Minimum of 10 {eet

Building Height

Maximum of 40 feet, and 3 stories

CASE NO: DCI2004-00005

Lot Width Minimum of 75 feet
Lot Depth Minimum of 100 feet
Lot Area Minimum of 7,500 square feet
Maximum Lot Coverage 45 percent
3. Approval of this zoning request does not address mitigation of the project's vehicular or

pedestrian traffic impacts. Additional conditions consistent with the Lee County LDC may
be required {o obtain a local development order.

Approval of this rezoning does not guarantee local development order approval. Future
development order approvals must satisfy the requirements of the Lee Plan Planning
Communities Map and Acreage Allocation Table, Map 16 and Table 1(b), and be reviewed
for and found consistent with the retail commercial standards for site area, including range
of gross floor area, location, tenant mix, and generat function, as well as all other Lee Plan
provisions.

No access is permitted on 4" Street.

Prior to development order approval, all of the easements depicted on the MCP, which are
not being accommodated, must be vacated.

Blasting is not permitted on the site.

Prior to local development order approval, a minimum of 30 percent open space must be
delineated on the development order plans.

Sara Avenue North, from Lee Boulevard to the Project entrance, must be upgradedtoa
Category A road, which satisfies LDC §10-291(2).

Z-04-045
Page 3 of 8




SECTION C. DEVIATIONS:

1. Deviation (1) seeks relief from the LDC § 34-2018 (b) requirement to provide that parking
lots be within 300 feet of each use and not be separated by a right-of-way or easements
exceeding 25 feet in width; to allow joint use of parking areas in all areas of the site so that
the parking lot functions to serve all of the uses occupying space within structures on the
site. This DEVIATION IS APPROVED SUBJECT TO the following conditions:

a) Any and all shared parking cannot be separated by a right-of-way or easement
exceeding 25 feet in width.

b) As depicted on the MCP, all parking spaces will be within walking distance of all
uses. Thus, it is reasonable to allow all parking spots to be utilized for parking for
all of the uses to be provided on-site. Hence, this deviation will serve to enhance the
overall development and will not be detrimental to the health, safety, or welfare of
the public. As conditioned, this deviation will allow shared parking in excess of 300
feet away from a use but not if separated by a right-of-way or easement exceeding
25 feet in width, which is not the intention as depicted on the MCP.

2. Deviation (2) - WITHDRAWN,

3. Deviation (3) seeks relief from the LDC §10-285(a) requirement to provide a 660-foot
separation between access ways, access roads or streets; to allow an intersection
separation of 450 feet between the south leg of Sara Avenue North and the proposed
access onto Lee Boulevard as depicted on the MCP. This DEVIATION IS APPROVED
SUBJECT TO the following:

The left-in movement issue must be addressed at the deveiopment order
stage or during the Administrative Code (AC) 11-3 process.

4, Deviation (4) - WITHDRAWN.

SECTION D, EXHIBITS AND STRAP NUMBER:

The following exhibits are attached to this resolution and incorporated by reference:

Exhibit A; Legal description of the property
Exhibit B: Zoning Map (subject parcel identified with shading)
Exhibit C: Master Concept Plan dated October 1, 2004

The applicant has indicated that the STRAP numbers for the property are:

26-44-26-07-00032.0010 26-44-26-07-00032.0110 26-44-26-07-00032.0120
26-44-265-07-00032.0130 26-44-26-07-00032.0140 26-44-26-07-00032.0160
26-44-26-07-00032.0170 26-44-26-07-00032.0180;  26-44-26-07-00032.0190
26-44-28-07-00032.0200

CASE NQO: DBCI2004-00005 Z-04-045
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SECTION E. FINDINGS AND CONCLUSIONS:

1. The applicant has proven entitlement to the rezoning by demonstrating compliance with the

Lee Plan, the LDC, and other applicable codes and regulations.

2. The CPD rezoning, as conditioned:

a. meets or exceeds the performance and locational standards set forth for the
potential uses allowed by the request; and,

b. is consistent with the densities, intensities, and general uses set forth in the Lee
Plan; and,

c. is compatible with existing or planned uses in the surrounding area; and,

d. will not place an undue burden upon existing transportation or pianned infrastructure
facilities and the site will be served by streets with the capacity to carry traffic
generated by the development; and,

e, will not adversely affect environmentally critical areas or natural resources.

3. The approval of this CPD rezoning request satisfies the following criteria:

a. the proposed use or mix of uses is appropriate at the subject location; and

b. the recommended conditions to the concept plan and other applicabie regulations
provide sufficient safeguard to the public interest; and

c. the recommended conditions are reasonably related to the impacts on the public
interest created by or expected from the proposed development.

4. Urban services, as defined in the Lee Plan will be available and adequate fo serve the

proposed fand use,

5. The approved deviations, as conditioned, enhance achievement of the planned
development objectives, and preserve and promate the general intent of LDC Chapter 34
to protect the public health, safety, and welfare.

The foregoing resolution was adopted by the Lee County Board of Commissioners upon
the motion of Cammissioner Judah, seconded by Commissioner Coy and, upon being put to a
vote, the result was as follows:

Robert P. Janes Aye
Douglas R. St. Cerny Aye
Ray Judah Aye
Andrew W. Coy Aye
John E. Albion Aye
CASE NO: DCI2004-00005 Z-04-045
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DULY PASSED AND ADOPTED this 30" day of August 2004.

ATTEST: BOARD OF COUNTY COMMISSIONERS
CHARLIE GREEN, CLERK OF LEE COUNTY, FLORIDA
o
BY:_.. U ov._saa o (A
Deputy Clerk - -~ Chairman

Approved as to form by:

) - ) . | // -
/h IE/'Q/} Y

Joan C. Henry
ESIERN Colnty Attorney’s Office

[ e oL
Voo . -

. -
B ooAEE
boctlhe 000 MFriBE

24 0CT -8 AMI0: 07
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Exhibit A

Legal Description PH 3.0.1

Property located in Lee County,
Florida
Page 10f 2

LEGAL DESCRIPTION
SAUNDRY LEE BOULEVARD

LOTS 1 THRU 20, BLOCK 32, LEHIGH ACRES, ACCORDING TO THE PLAT
THEREOF RECORDED IN PLAT BOOK 15 AT PAGE 75, OF THE PUBLIC
RECORDS OF LEE COUNTY, FLORIDA.

ALSO DESCRIBED AS: -

BEGINNING AT THE NORTHWESTERLY CORNER OF BLOCK 32, LEHIGH
ACRES, ACCORDING TO THE PLAT THEREOF RECORDED IN PLAT BOOK 15
AT PAGE 75 OF THE PUBLIC RECORD OF LEE COUNTY, FLORIDA, THENCE:
5.89°36'31"W., ALONG THE NORTHERLY LINE OF SAID BLOCK 32, A
DISTANCE OF 800.07 FEET TO THE NORTHEASTERLY CORNER OF SAID
BLOCK 32, THENCE; 5.00°23'12"W., ALONG THE EASTERLY LINE OF SAID
BLOCK 32, A DISTANCE OF 307.67 FEET TO THE SOUTHEASTERLY CORNER
OF SAID BLOCK 32, THENCE; N.89°36'48"W., ALONG THE SOUTHERLY LINE
OF SAID BLOCK 32, A DISTANCE OF 800.00 FEET TO THE SOUTHWESTERLY
CORNER OF SAID BLOCK 32, THENCE: N.00°23'12"E., ALONG THE WESTERLY
LINE OF SAID BLOCK 32, A DISTANCE OF 296.81 FEET TO THE POINT OF
BEGINNING. PARCEL CONTAINS 5.55 ACRES, MORE OR LESS.

Applicant’s Legal Checked
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EXHIBIT B
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2 - 04-045

OFFICE OF THE HEARING EXAMINER, LEE COUNTY, FLORIDA

HEARING EXAMINER RECOMMENDATION

REZONING: - DCI2004-00005
APPLICANT: KENNETH P. SAUNDRY, JR., in reference to

LEE BOULEVARD COMMERCIAL RETAIL CENTER CPD

HEARING DATE: JUNE 24, 2004

APPLICATION:

This matter came before the Lee County Hearing Examiner as an Application for a Rezoning

to a Commercial Planned Development (CPD), pursuant to the Lee County Land
Development Code (LDC).

Filed by KENNETH P. SAUNDRY, JR., 8310 Big Acorn Circle, #1001, Naples, Florida 34119

“(App!icant); JOHN & ELAINE EBERHARD, 61 Wild Cat Road, Burlington, Connecticut 06013;

BARRY & WENDY GIONFRIDDO, 2512 Queen Drive, Lehigh Acres, Florida
33971 (Owners); JEFFREY R. JENKINS, AICP, VANASSE & DAYLOR, LLP, 12730 New
Brittany Boulevard, Suite 600, Fort Myers, Florida 33907 (Agent).

Request is to rezone the 5.55-acre property from the Single-Family Residential (RS-1) zoning
district to the Commercial Planned Development (CPD) zoning district to permit but not be
limited to the following uses: Package Liquor Store, Pet Store, Restaurants, Consumption

on Premises, and Drive-Thru. Buildings are to be a maximum of 40 feet in height. No blasting
is proposed on-site.

The subject property is located on LLee Boulevard (travel east on Lee Boulevard and turn right
into Sara Avenue North. The subject property is located at the southeast quadrant of Lee

Boulevard and Sara Avenue North intersection), in Section 26, Township 44 South, Range
26 East, Lee County, Florida (District #5).

STAFF REPORT AND RECOMMENDATION: APPROVAL WITH CONDITIONS
- - . T 3 - - -

The Department of Community Development Staff Report was prepared by Jeff E. Laurien.
The Staff Report is incorporated herein by this reference.

RECOMMENDATION OF HEARING EXAMINER:

The undersigned Lee County Hearing Examiner recommends that the Lee County Board of
County Commissioners APPROVE the Applicant's request for a rezoning from the RS-1
zoning district to the CPD zoning district for the real estate described in Section IX. Legal
Description WITH THE FOLLOWING CONDITIONS AND DEVIATIONS: :

A. CONDITIONS:

1. The development of this prdject must be consistent with the one page Master
Concept Plan entitled "Lee Boulevard - Exhibit 6-J Master Plan - DC12004-00005," stamped
Received April 9, 2004, last revised April 7, 2004, except as modified by the conditions

Case DCI2004-0000: ATTACHMENT 5 29-Jul-04 - Page 1
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below. This development must comply with all requirements of the Lee County LDC at time
of local Development Order Approval, except as may be granted by deviation as part of this
planned development. If changes to the Master Concept Plan are subsequently pursued,
appropriate approvals will be necessary.

27 The following limits apply to the project and uses:

a. Schedule of Uses

Administrative Offices

Animal Clinic/Veterinary Offices (no outdoor kennels or runs) no
overnight boarding of animals unless it is associated with
medical care or treatment

Automatic Teller Machine (ATM)

Automobile Parts Store (no installation)

Banks and Financial Establishments, Groups |, and Il

Broadcast Studio, Commercial Radio and Television (in compliance
with LDC Section 34-1441 et. seq.)

Business Services, Group |

Clothing Stores - General

Clubs, Commercial, or Fraternal Organizations

Consumption of Premises (COP) (only in conjunction with
Restaurants, Group Iy, Outdoor seating for a Restaurant,
Group Ill, COP, and clubs COP must be reviewed through the
Special Exception process on a case-by-case basis)

Contractors and Builders, Group |

Drive Through Facilities (imited to Banks and Financial
Establishments, Groups I, and Il; Laundry or Dry Cleaning,
Group [; Drugstore, Pharmacy; Drug Store, Pharmacy

Essential Services

Essential Service Facilities, Group |

Fences, Walls

Food Store, Groups |, and I

Gift and Souvenir Shop

Hardware Store -

. Hobby, Toy, and Game Shops

Household and Office Furnishings, Groups |, II, and |l

Laundry or Dry Cleaning, Group |

Medical Offices

Non-store Retailers, Group |

Package Liguor Store

Paint, Glass and Wallpaper

Personal Services, Groups |, II, and IV

Pet Shop (restricted to either the 3,000-square-foot building or the
6,000-square-foot building in the northwest portion of the

- property as depicted on the Master Concept Plan)

Rental or Leasing Establishment, Groups |, and || (mopeds, and
scooters may only be permitted if stored indoors; passenger
car pick-up & drop-off is NOT permitted)

Restaurants, Groups I, II, lil, and IV

Restaurants, Fast Food (Restricted to one lane only)

Case DCI2004-00005 29-Jul-04 - Page 2



Schootls, Commercial
Signs, in accordance with LDC Chapter 30
Social Services, Groups |, and ||

Specialty Retail Shops, Groups |, Ii, Il, and IV
B Studios
P Used Merchandise Stores, Groups 1, I, and IlI
Variety Store
b. Site Development Regulations
Development Criteria All Uses

Setback from Public, and Private Streets Minimum of 25 feet

Setback from Other Perimeter Boundary Minimum of 20 feet

Internal Access Drives Minimum of 10 feet

Spacé Between Buildings

20 feet, or % the building height (per the

LDC), whichever is greater

Setback from Waterbody

Minimum of 25 feet

Setback from Internal Lot Lines Under
Separate Ownership

Minimum of 10 feet

Building Height

Maximum of 40 feet, and 3 stories

Lot Width Minimum of 75 feet
Lot Depth Minimum of 100 feet
Lot Area Minimum of 7,500 square feet
Maximum Lot Coverage 45 percent
3. Approval of this zoning request does not address mitigation of the project's

vehicular or pedestrian fraffic impacts: Additional conditions consistent with the Lee County
L.DC may be required to obtain a local development order.

4, Approval of this rezoning does not guarantee jocal development order
approval. Future development order approvals must satisfy the requirements of the Lee Plan
Planning” Communities Map and Acreage Allocation Table, Map 16 and Table 1(b), be
reviewed for, and found consistent with, the retail commercial standards for site area,

including range of gross fioor area, location, tenant mix and general function, as well as all
other Lee Plan provisions. :

5. The two proposed access points on 4™ Street West are to be limited to service

deliveries for the shopping center and are to operate only between the hours of 8.00 a.m.,
and 7:00 p.m., daily

B. Prior to development order approval, all of the easements depicted on the
Master Concept Plan, which are not being accommodated, must be vacated.
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7. Blasting is not permitted on the subject site.

8. Prior to local development order approval, a minimum of 30 percent open
Space must be delineated on the development order plans.

9. Sara Avenue North must be upgraded to a Category A road from Lee
Boulevard to the project entrance, which satisfies LDC Section 10-291(2).

B. DEVIATIONS:

functions to serve all of the uses occupying space within structures on the site. The Hearing
Examiner recommends APPROVAL of this deviation with the following conditions:

a)  Any and all shared parking cannot be separated by a right-of-way or
easement exceeding 25 feet in widt T

b) As depicted on the Master Concept Plan, all parking spaces will be
within walking distance of al| uses. Thus, it is reasonable to allow all parking spots
to be utilized for parking for all of the uses to be provided on-site. Hence, this
deviation will serve to enhance the overall development and will not be detrimental
to the health, safety, or welfare of the public. As conditioned, this deviation will allow
shared parking in excess of 300 feet away from a use but, not if separated by a

right-of-way or easement exceeding 25 feet in width, which is not the intention as
depicted on the MCP.

Deviation 2 - WITHDRAWN.

Deviation 3 requests relief from LDC Section 10-285(a) which requires a 660 foot separation
between access ways, access roads or streets, to allow an intersection separation of 450 feet

o

The left-in movement issue be addressed at the Development Order stage or
during the Administrative Code (AC) 11-3 process.

Deviation 4 requests relief from LDC Section 34-1263(4) that requires Planned Developments
that contemplate the sale of alcohol for off-premises consumption to be more than 500 feet
from a school, to allow the sale of alcohol for off-premise consumption within the planned
development. The Hearing Examiner recommends APPROVAL of this Deviation.

HEARING EXAMINER DISCUSSION:

The Applicant, Lee Boulevard Commercial Retail Center CPD, is requesting a rezoning from
the Residential (RS-1) zoning district to the Commercial Planning Development (CPD) Zoning

district for a 5.55-acre parcel located on the southeast quadrant of the Lee Boulevard and Sara
Avenue North intersection, Lee County, Florida.

Case DCI2004-00005 29-Jul-04 - Page 4



If approved, the Applicant intends to develop the site with a variety of commercial uses that are
usually found in such a retail center. Buildings will be limited to a maximum of 40 feet in
height. There will be a maximum of 55,000 square feet of commercial uses on the site. It is
anticipated that 18,000 square feet will be for office uses, and the remaining 37,000 square
feet will be used for mixed commercial uses. The existing single-family home on the parce! will
be demolished prior to the site's development, and no blasting will take place in the project.

Tothe north of the site (across Lee Boulevard) are RS-1-zoned parcels made up of a mixture
of vacant lots and single family residences. To the east is an IDD Canal. To the south (across
4" Street West) are RS-1 zoned parcels made up of a mixture of vacant lots and single family
residences. Finally, to the west (across Sara Avenue North) are RS-1 zoned parcels made up
of a mixture of vacant lots and single family residences. All ofthe parcels in the area (including
the subject parcel) are in the Central Urban land use category.

As envisioned by the Applicant on the Master Concept Plan (MCP), the project will be
developed with six (6) commercial buildings that wilt range in size from 3,000 square feet to
25,000 square feet. The Applicant would like to be allowed to access the site from four
separate locations. These would be one each from Lee Boulevard and Sara Avenue, and two

from 4™ Street West. The Applicant also intends to ring the property with dry detention areas
and buffers,

The Staff has recommended approval of the request with conditions that are intended to make
the project compatible with the surrounding uses and consistent with the Lee Plan and the
Land Development Code (LDC). They have however, voiced a concern with three compatibility
issues as the project has been presented by the Applicant.

The first issue involves consumption of alcohol on-site, and the sale of aicohol for off-site
consumption. The second issue concerns the two access points that the Applicant has

requested on 4th Street West. The third issue addresses the potential locations of the pet
store use.

The alcohol issue was one that was raised initially by the School District of Lee County. In a
letter that was sent to the Zoning Staff, the School District's representative exhibited a concern
with the proposed projects proximity to the existing Sunshine Elementary School. In the letter
it was argued that the School is within 500 feet of the project, and that alcohol sales should not
be allowed to be placed in such close proximity to a school. The letter goes on to quote from
Florida Statutes, §562.45(2)(a), that states in part:

-.except for locations that are licensed as restaurants, which derive at least 51
percent of their gross revenues from the sale of food and nonalcoholic beverages,
...a location for on-premises consumption of alcoholic beverages may not be
located within 500 feet of the real property that comprises a public or private
elementary school, middle school, or secondary school unless the county or
municipality approves the location as promoting the public health, safety and
general welfare of the community....

Under County regulations, this 500-foot separation requirement is to be measured in a straight
line from the main entrance of the establishment that will serve the alcohol, and the nearest
property line of the school.
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on the project, not just within 500 feet of the school, even for those uses where alcohol would
not be the primary purpose of the establishment. That is, this would apply to a restaurant
where food comprises more than 51 percent of sales no matter where on the site it is located.

The Staff's rationale for this position seems to be based on the conclusion that any business
in the project that has on site consumption of alcoho! would be within easy walking distance
of the school, not just those within 500 feet, and that this would be detrimental to the health,
safety an welfare of the elementary school students. Furthermore, the Staff had a concern with

- the impact that the sale of alcohol would have on the existing residential uses found to the
north, south and west. A

While it is true that a portion of the subject property is within 500 feet of the elementary school
(primarily the northern portion), it must be kept in mind that it is unlikely that patrons of a
restaurant located on the south side of Lee Boulevard (a six-lane arterial highway) will be
walking to the school (located on the north side of Lee Boulevard) or that they will in any way
pose a health, safety or welfare problem to any of the children who would be attending the
elementary school. ltis even less likely that elementary school students would walk across this

Furthermore, there is even less support for the position that was taken by the Staff that the on-
premises consumption of alcohol in a restaurant should be prohibited even for those
businesses that are more than 500 feet from a school.

Finally, the fact that there are residences around the proposed project does not change the
+==-conclusion that restaurants_that serve alcohol pose any threat to nearby residents. If the
Applicant were requesting a stand-alone bar or cocktail lounge use this conclusion might be
different. Since however, they are not, the recommendation to the Board is to allow the on-site

consumption of alcohol in a restaurant, the main product of which is food and non-alcoholic
beverages.

The Staff has also recommended the prohibition of the sale of alcohol for off-site consumption
anywhere in the project. During the discussion on this question, an issue of first impression
was presented that must be addressed if it is ultimately concluded that the Applicant should
be allowed this use. It was pointed out that LDC §34-1263 might have some bearing on this
issue. This section of the LDC is entitled "Sale for off-premises consumption [of alcohol]. it
discusses the criteria that must be considered when addressing this issue. Specifically, §34-
1263(e} seems to prohibit the sale of alcoholic beverages for off-site consumption of alcohol
within 500 feet of, among other uses, a school or residence. However subparagraph (3) of this
section exempts “package stores” that are located with 500 feet of a residence if they are found
in a shopping center that is greater than 25,000 square feet in size. Since this project is
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35,000 square feet in size, there is no legal impediment to a “package store” at this location.

However, this section does not exempt “package stores” in such shopping centers if they are
located within 500 feet of a schoot.

Therefore since a portion of the shopping center is located within 500 feet of the Sunshine
Elementary School, it would be necessary for the Applicant to receive a Deviation from this
requirement if it is to be allowed such a use. Since it has already been concluded that the sale
of alcohol for off-site consumption does not pose any health, safety or welfare concerns with

respect to the elementary school located across a six lane arterial highway, a Deviation has
been included to allow this use.

The second issue with which the Staff had a concern was with the two access points on 4"
Street West, that are being requested by the Applicant. The Applicant intends to use the two
access points for service deliveries to the various businesses that are to be located in the
project. They want to place the delivery trucks behind the businesses to prevent potential
conflicts between the trucks and pedestrians who would be using the shopping center.

The Staff's had two objections to this request. The first objection revolves around Policy 24.1.1
of the Lee Plan. This Palicy purport to prohibit the establishment of a “main access point” for
anew development if traffic is required to travel through areas with significantly lower densities
or intensities (e.g. commercial traffic through a residential area). First, this Policy does not
prohibit such an access point, it merely requires adequate mitigation if it is to be allowed.
Having said that, this policy does not apply to the current request. The evidence in the record
clearly establishes the fact that the main entrances for this project are to be on Lee Boulevard
and Sara Avenue North. The 4™ Street West access points are to be service entrances for
delivery trucks. As noted, they were designed to allow deliveries to be made to the rear of the

businesses in the project and to place this traffic away from pedestrian traffic in the shopping
center.

Furthermore, the Applicant submitted evidence that clearly established that there are no fewer
than 14 other locations in Lehigh Acres where an entrance to a shopping center is accessed
through a residential neighborhood. That seems to be the pattern in Lehigh Acres because
of the way Lehigh was laid out years ago. Taking this in to consideration, along with the fact
that there is a critical shortage of commercial property in Lehigh Acres, and that this area of
Lee Boulevard has been placed in the Lehigh Commercial Overlay Area, makes the access

points on 4" Street West appropriate. After all, this is a developing commercial area of the

County along Lee Boulevard.

The other part of the objection is that having commercial traffic traveling through residential
areas and the potential conflict this will cause with residential neighborhood traffic. In essence
the argument is that commercial traffic is incompatible with a residential neighborhood. There
was no showing at the hearing (other than anecdotal testimony) that the volume of commercial
traffic that is expected to occur at the proposed shopping center will cause any traffic delays
or traffic conflicts with neighborhood vehicles. In fact, the evidence seems to support the
conclusion that the small amount of commercial traffic that a small shopping center will
generate is likely to be less at the P.M. peak hour than if the project were allowed to develop

with single family homes. As such, the recommendation is to aliow the two service access
points on 4" Street West .
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The last issue that was discussed at the public hearing was concerned with the advisability of

allownpg a pet shop to exist anywhere in the shopping center. The Applicant wanted flexibility

generate and its impact on residents. The Staff recommended that the pet shop use be limited
to either the proposed 3,000-square-foot building or the 6,000-square-foot building located in
the northwest corner of the Master Concept Plan. :

Apparently, there have been complaints about noise associated with pet shops, and the Staff
wanted to eliminate that potentiality with this project. This is a reasonable condition that
addresses the limited goal of avoiding a potential nuisance without totally eliminating the use.

Therefore, a condition has been recommended that will confine this use to the two buildings
suggested by the Staff.

Based upon the foregoing, it is found that the requested rezoning, as conditioned, is
compatible with the surrounding uses and consistent with the Lee Plan and the Land

Development Code. It is recommended that the Lee County Board of County Commissioners
approve the request. . ,

V. FINDINGS AND CONCLUSIONS:

Based upon the Staff Report, the testimony and exhibits presented in connection with this
matter, the undersigned Hearing Examiner makes the following findings and conclusions:

A.  Thatthe Applicant has proved entittement to the rezoning by demonstrating compliance
with the Lee Plan, the Land Development Code, and any other applicable code or regutation,

B.  That the request will meet or exceed all performance and locational standards set forth
for the potential uses allowed by the request.

C.  That the request is consistent with the densities, intensities and general uses set forth
in the Lee Plan.

D. That the request is compatible with existing or planned uses in the surrounding area.

E.  Thatapproval of the request will not place an undue burden upon existing transportation
—+= or planned infrastructure facilities and will be served by streets with the capacity to carry traffic
generated by the development. :

F.  That, where applicable, the request will not adversely affect environmentally critical areas
and natural resources.

G.  That the proposed use or mix of uses is appropriate at the subject location.

H.  That the recommended conditions to the concept plan and other applicable regulations
provide sufficient safeguard to the public interest.

I That the recommended conditions are reasonably related to the impacts on the public
interest created by or expected from the proposed development.

J.  Thatthe requested deviations enhance the achievement of the objectives of the planned
development.
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K. That the requested deviations preserve and promote the general intent of Chapter 34,
Land Development Code, to protect the public health, safety and welfare.

L.  That, where the change proposed is within a future urban area category, urban services,
as defined in the Lee Plan, are, or will be, available and adequate to serve the proposed land

use. .

VI. LIST OF EXHIBITS:

Lee Boulevard Master Plan, prepared for Saundry Associates, Inc., prepared by Vanasse
Daylor, Sheet 1 of 1, dated December 1, 2003, last revised April 7, 2004, date stamped
“Received April 8, 2004 Zoning Counter”

Aerial Photograph [color]

STAFF'S EXHIBITS

Resumés of Lee County Staff arehbn file with the Hearing é;;-hiner's Office and are
incorporated herein.

APPLICANT'S EXHIBITS

1 Composite Exhibit of 21 photographs of businesses in Lehigh that sell alcohol

2 Site Plan (8%2" x 11"), prepared by Vanasse Daylor, dated June 24, 2004

3 Aerial photograph (8% “ x 11"), prepared by Vanasse Daylor, dated June 23, 2004 [color]
4 Aerial photograph (11" x 17") [color]

5  Four photographs depicting examples of Residential Conditions on 4™ Street West

6 Résumé for E. Randy Spradiing, Professional Engineer

7 Aerial photograph abeled “Commercial Properties”, dated December 2002 [board]

Resumés of Applicant's'consu!tants are on file with the Hearing Examiner's Office and are
incorporated herein.

OTHER EXHIBITS

Lee County School District

1 Letter to Jeff Laurien from Kathy Babcock, Long Range Planner, dated June 15, 2004,
re: Letter of opposition for COP use
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PRESENTATION SUMMARY:

The Hearing Examiner explained the hearing process and placed all the participants under
oath. Jeff Laurien, Senior Planner for the Department of Community Development, noted he
had one new attachment and a couple of minor revisions to the Staff Report, which he wanted
to go over quickly before the Applicant made their presentation. Mr. Laurien noted he had a

letter from the School District of Lee County, dated June 15, 2004, regarding a revisionto- - - - -

Attachment F of the Staff Report. Neale Montgomery, Attorney for the Applicant, objected,
noting that a member of the School Board was present, and they could speak for themselves.
The Hearing Examiner labeled the letter as School Board Exhibit #1.

Continuing, Mr. Laurien brought up the use of Pet Shops. He noted there had been some
discussion between the Applicant and Staff regarding that issue. The Staff Report had
recommended the Pet Shop be located in the 6,000-square-foot building in the northwest
portion of the property. However, Lee County recently received an application for the adjoining
piece of property to be rezoned to CPD. Therefore, there was an opportunity for that area to

become CPD in the near future, so Staff agreed to aliow the pet shop use in either the 3,000- . - ...

square-foot building or the 6,000-square-foot building in the northwest corner.

Ms. Montgomery, introduced Ron Nino, of Vanasse Daylor, and noted he had been qualified
as an expert in zoning and land planning matters in this forum in the past. She requested he

be so accepted for the instant case. After hearing no objections, the Hearing Examiner
accepted him as such.

Mr. Nino introduced himself and described the project as located on the south side of Lee
Boulevard at the intersection of Sara Avenue. It was bounded by Sara Avenue, 4" Street, Lee
Boulevard, and an IDD canal, which was on the east side. It was immediately across the street
from the Sunshine Elementary School, and approximately six miles east of Interstate 75. It
was located within the Lehigh Commercial Zoning Overlay, which provided for commercial

development on the frontage lots and platted lands when adjacent to commercial designated
lands.

The project had been submitted as one that would contain a gross floor area of 55,000 square
feet, of which 18,000 square feet was intended for office uses and the balance of 37,000 -

" square feet for mixed commercial uses, as described in the Schedule of Uses. The site was: "

designed to gain access from Lee Boulevard, Sara Avenue, and limited controlled service -
delivery access points off of 4" Street west. Mr. Nino noted Staff had indicated that the project

was in compliance with the open space and buffer requirements, as illustrated on the Master
Concept Plan (MCP).

As to the objections Staff had raised with respect to this petition, Mr. Nino noted there were
three areas that were in dispute. One had to do with uses that were involved in the sale of

alcoholic beverages. Another was the location of the animal clinic, and then there was the
question of the access points from 4" Street.

Regarding the sale of alcoholic beverages, after looking at LDC Section 34-1262, it was his
opinion that they were consistent with that section, and there was no justification for limiting
uses that were involved in the sale of alcoholic beverages. Lee Boulevard was an arterial
street, and it was developing in the nature of intense commercial activity. It would be his
opinion that the full range of commercial activities was appropriate in this location, including
those that deal with the onsite consumption of alcohol or package liquor stores.
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He noted the Applicant intended for the subject site to be extremely suitable for restaurants
that would be involved in the sale of onsite consumption of alcohol. He gave the Hearing
Examiner a packet of 21 colored photographs that indicated the type of shopping centers in
Lehigh that have restaurant activities that involve the consumption of alcohol on premises, all
of which were similar to what the Applicant was proposing for the subject site. The Hearing
Examiner labeled the packet of photographs as Applicant’s Composite Exhibit #1.

- Furthermore, Mr. Nino said it was important to note that the entire site {sic) was more than 500
feet from the Sunshine Elementary School. To that extent, they had prepared an overiay on
their site development plan which showed where that 500-foot line bisects the property. The

Hearing Examiner labeled that as Applicant’s Exhibit #2. Mr. Nino noted that a substantial
amount of floor area was beyond the 500-foot line.

With that taken into account, there was no reason why uses that involve the sale of alcoholic
beverages should be precluded or deleted from the list of permitted uses. They met the
perimeters or conditions precedent to the sale of alcoholic beverages. Furthermore, Section
~ 34-1262 does make provision for granting of a deviation for CPDs. Therefore, he requested
~ they be allowed a deviation from the provision of Section 34-1262, as provided in Section (e)(4)
thereof, to the extent that part of the shopping center may indeed lie with 500 feet to the front
door of a use that involved the consumption of alcoholic beverages.

With that being said, Mr. Nino indicated that Staff had a problem with certain uses, such as
private clubs, fraternal organizations, and membership organizations. He offered that the
Applicant would agree to delete those uses. However, they were insistent that a package

liquor store and restaurants that aliow onsite consumption should not be caught up in the
regulation.

Ms. Montgomery referred to Condition 2.a. in the Staff Report and wondered if he was
suggesting that Staff remove the underlining (sic) from that portion of the Consumption on

Premises and, on Page 3 of 11, the strikethrough on Package Liquor Store, to which Mr. Nino
agreed.

Next Mr. Nino addressed the question of limiting the geographic location of the animal clinic.
It was his professional opinion that there was nothing incompatible visa ve the other uses that
were permitted by this PUD (sic) CPD to wit Staff had not taken any other exceptions. The
-~~~ whole issue of compatibility spanned a spectrum of attitudes by-planners. With all respect to

Staff, Mr. Nino thought they had taken an extreme interpretation of the applicability of the
notion of compatibility.

The Applicant had agreed that an animal clinic, in this context, was basically a veterinarian
office. They were not suggesting that they would have any outdoor kenneling or boarding, but
that the animal clinic was a location where one or more veterinarians would take care of
animals, which would be no different from a physician's office. The activity would take place
indoors. The Hearing Examiner said there might have been a concern about overnight stays
by the animals, and maybe he would like to address that concern.

Ms. Montgomery said there was no problem about being able to board animals. Obviously,
when animals have to be sedated they have to be kept overnight. However, it would be all
internal, and they would be monitored. Those animals would be fimited in their movement
because they have had surgery, so they would not be making a lot of noise. They were not
intending to board animals independent of the clinic itself.
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Mr. Nino noted he would treat pet shops altogether differently than an animal clinic. The
Hearing Examiner stated Staff was restricting the pet shop to a certain area. Mr. Nino argued
there was no justification for limiting the geographic location of a pet shop or an animal clinic
on this site. The Hearing Examiner stated he could see the rational for the animal clinic, but
a pet shop would have animals there 24 hours perday. That may be one of the concerns the

Staff had. 1f he had problems with that, he would need to explain why he felt the pet shop
should not have any restrictions.

Mr. Nino responded that they were talking about something that was in an indoor environment.
He did not believe that a pet shop that had cats, birds, and puppies would impact a residential
area. He did not believe that anyone would hear those animals from an adjacent restaurant

areaany more than people in the pet shop would hear noises coming from a restaurant or other
retail center that may be in the shopping center.

Next Mr. Nino addressed the issue of the 4" Street West service drive. He noted they had
looked at comparable situations in the Lehigh area off of Lee Boulevard. Quite frankly, he was
unable to understand the prohibition on the service drive that had been proposed in light of- -

conditions in the neighborhood. Ms. Montgomery requested Mr. Nino to explain exactly what -
the Applicant was asking to do. K

Mr. Nino stated they were asking to have a service drive, limited to service delivery vehicles
only, and they would be prohibited from using that driveway before 8:00 a.m. or after 7:00 p.m.
There would be a wall along 4" Street West, with vegetation that would help ameliorate some
of the sound and mitigate the visual appearance of a blank wall. To that extent, they would also
be agreeable to an enhanced landscaping theme along there that would further visually block
the wall. Between the wall and the enhanced landscaping, it was their opinion that was no real
compatibility issue. He also discussed the movements of the service vehicles, and noted that
their traffic engineer would speak more directly to that issue.

Mr. Nino displayed a board exhibit that depicted various commercial sites in Lehigh, and noted
that not all of these buildings had access points on the paralle| street systems. Ms.
Montgomery asked what the small middle aerial was with the little red dots. Mr. Nino explained
the red dots were the iocations of each of the small aerials surrounding the middle aerial that
show where there were uses that in some measure accessed a residential street. It was _
determined that had happened by in large because Lehigh Acres had been created asavery -+ &
large residential platted lot subdivision. {Applicant’s Exhibit ##)-- - Lo o

Mr. Nino explained that was why walls, buffers, and landscaping would be put in place to
mitigate some of the issues in Lehigh Acres, and was a requirement of the LDC. The
requirementwas to help mitigate the areas between commercial and abutting residential zones.
However, there were situations where it was unavoidable, and Mr. Nino distributed six
photographs along with a small aerial map which had been taken along 5" Street. The Hearing
Examiner labeled those as Applicant's Composite Exhibit #3.

He pointed out one example where a street had been created between two businesses to allow
for a joint commercial access off 5t Street through to Lee Boulevard. To the west of that, there
was a commercial development called the Grease Monkey. It made provision for the very same
scenario, so when another building was built there, they would share the driveway between the
two streets. He felt that was a far more impacting condition on the residences than a circuitous
service drive in the nature of the subject property’s design. Mr. Nino said their traffic expert
was present to further describe that situation.
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The Hearing Examiner felt the Staff was concerned not so much with the internal circulation
than the fact that these commercial vehicles would have to go through a residential area to get
into the project. He understood that was what he was discussing now, but it was not so much
the internal design that was the real concern. The concern was the impact on the

neighborhood from the trucks traveling through the neighborhood to get to the commercial site.
Mr. Nino acknowledged that.

He pointed out 4™ Street on the aerial, labeled Applicant’s Exhibit #4, and gave the Hearing
Examiner four photographs of the residential conditions on that street. The Hearing Examiner
labeled the set of pictures as Applicant's Composite Exhibit #5. The nature of Lehigh Acres
was such that it could be expected there would be more people employed in the construction
industry and would own their own construction vehicles. Also everybody used Fed-X, UPS, and

some may use Office Max or other office supply businesses who deliver directly to their
residence.

Ms. Montgomery suggested that if this piece of property were developed into residential, the
traffic would be even greater than it will be with this project. Mr. Nino agreed. Ms. Montgomery
said the Lee Plan, and the Vision 2020 section for Lehigh (page |-7) indicated the following:

Lehigh will more than double the projected 2020 population. Lehigh will continue
to struggle with providing sufficient non-residential uses to accommodate a
community of its size. New Provisions for providing these uses has been
implemented and will aid in this problem, however, residents will continue to
commute from this community to the core communities such as Ft. Myers, and
Gateway/Airport for employment, shopping and other services. This community
will also struggle with providing an adequate road network to reduce traffic
congestion as the population grows.

Ms. Montgomery cross-examined Mr. Nino regarding key issues of his presentation in regard
tothe Lee Plan’s Vision 2020, if he was in agreement with the vision statement. Mr. Nino stated
Lehigh needed to create places of employment and places for dealing with their daily needs so
they do not have to clutter up the highways and come to locations in Ft. Myers. Mr. Nino felt that
was why the County conducted the Commercial Overlay. Ms. Montgomery stated that
commercial uses were permitted and encouraged within that Commercial Overlay. In fact, the

-County will not let the area be changed to other uses. Mr. Nino agreed that they work hard to

protect those areas that accommodate nonresidential uses-and it was important to provide the
needs of the community close at hand.

Mr. Laurien had a few questions. He questioned Mr. Nino regarding his testimony on the
consumption on premises, the request for a deviation from Section 34-1263 (e)(4), and if he was
requesting a deviation from that particular regulation. Mr. Nino said to the extent that the
shopping center was less than 500 feet from the school. The Hearing Examiner requested to
have that regulation read. The Hearing Examiner stated that anytime they have had somecne
requesting a COP it was within 500 feet. Unless there was a Special Exception, the purpose
of this was to have a public hearing on it, not a deviation request. Legal advice was requested

from the County Attorney's Office. Joan Henry, Assistant-County Attorney said she would like
to take a look at it.
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The Hearing Examiner said when it was justified, they had routinely approved the COP within
a shopping center and had never addressed the 500 feet because the assumption was it was
heard in a public hearing, and it was not necessary to get a deviation. If that was the case, then
a Special Exception had to have a variance associated with it within 500 feet, and that was how
it was done here. Ms. Montgomery agreed with the Hearing Examiner. Ms. Montgomery
referred to the School Board's letter, and noted it was actually misleading. The Hearing
Examiner noted he had read the Florida Statute and the Schoo! Board's letter, and stated he
concurred with Ms. Montgomery's interpretation. He added that it might not be approved by the
BOCC, but the Statute was nof an impediment in and of its self.
In Subsection 4, Ms. Henry said the language was clear because it was referring to a CPD, if
they were requesting the use closer than the 500-foot requirement. Therefore, she felt a
deviation needed to be submitted, and would be part of the Application requirements if they
chose to have that use. Her recommendation would be to continue the hearing so that the
Applicant could submit that, and Staff would have the opportunity to evaluate it. It was actually

an application requirement, so for sufficiency purposes it needed to be done if they wanted that
deviation,

-

Ms. Henry stated it was a separate provision, so a deviation would need to be submitted. The
Hearing Examiner said he did not know what he would recommend at this time, but if he did
recommend to the BOCC that the Applicant should be allowed to have this use within 500 feet,
he would also recommend the BOCC approve the deviation.

Mr. Laurien said he had one further question about the traffic. They had determined that if the
subject property were developed for single-family uses, the traffic impact would be worse than
the proposed commercial use. Mr. Montgomery noted she had asked the question after
consulting with the traffic expert. The question was if there would be more traffic than with the
use they were requesting. Mr. Nino's answer was that it would be worse. Mr. Laurien noted
that Staff had not received any information from a traffic engineer regarding that particular issue,
and Mr. Nino was not considered to be a traffic engineer.

The Hearing Examiner noted Mr. Nino had been accepted as an expert in zoning and planning
matters, not traffic matters. He had given information from a third party, so to the Hearing
Examiner that was hearsay, and he would not give that information as much weight as he would
from atraffic engineer. Ms. Montgomery stated they would do that next. The Hearing Examiner
—: S8aid he understood that, but for the instant purpeses they were not there yet. Ms. Mongemery
redesigned the question to be if there were a row of residential houses along there, and
assuming they were gone all day, would there be more traffic in the evening peak hours when
they were coming home and then going out again, than there would be from the commercial site.

Mr. Laurien wondered if that would also be true with respect to the total traffic produced by the
proposed two access points on 4% Street during the day, as opposed to just PM peak hours.
Ms. Montgomery deferred the question to Mr. Spradling.

Ms. Montgomery introduced Randy Spradling, Senior Transportation Engineer from Vanasse
Daylor. She noted Mr. Spradling had been a traffic sonsuitant for Lee County in the past, and
was qualified on numerous occasions as an expert in transportation planning. His resume was
presented to the Hearing Examiner, and it was labeled as Applicant's Exhibit #6.
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Mr. Spradling introduced himself, spoke of his current employment, and noted that indeed he
was a past employee of Lee County. He gave a brief history of his professional duties and
experience while with the County. Mr. Montgomery requested that Mr. Spradiing be accepted

as an expert witness in transportation planning and engineering. Without objections, he was
accepted.

Mr. Spraéling noted that one of the questions that came up in the discussion was regarding the
4" Street access points. Policy 24.1.4 of the Lee Plan reads, “Main access points from new

development will not be established where traffic is required to travel through areas with
significantly lower densities or intensities (e.g., muitifamily access through single-family areas,
or commercial access through residential areas).” From a traffic engineer’s standpoint, a main

access was an access point that carried a substantial portion of the daily site generated traffic
into and out of a site,

The 4" Street access, as proposed, would not provide suitable site access or egress for store
or office patrons, and neither was it intended for that purpose. Their secondary service access
. points were intended to accommodate the delivery vehicles that would.be going to the backs of
as the main access from a transportation standpoint. Mr. Spradling stated the main access
points would be from Lee Boulevard and Sara Avenue North. The Traffic Impact Study (TtS)
that was submitted with the application supported the assertion through the assignment of the
peak hour traffic to those two accesses. He noted that traffic engineers typically study the peak
hours of operations more so than the daily operations.

Mr. Laurien stated Mr. Spradling had addressed standard residential traffic, and that was
different from what was being proposed in this application. Thatwas standard commercial traffic

that was a much higher intensity than the typical plumbing truck or UPS truck going through a
standard residential area.

Mr. Laurien also noted that the Applicant had indicated that they would restrict the hours of
operation of these commercial vehicles entering off from 4" Street, and also the type of vehicles
entering off from 4" Street. However, the type of vehicle and the hours of operation were not
an issue which was germane to Policy 24.1.4, and LDC Section 10-8(2)c. This was regardless
of the hours they would be entering the area or the type of traffic.

"“The policy stated clearly that “Main access points from new development will not be established
where traffic is required to travel through areas with significantly lower densities or intensities
(e.g., multifamily access through single-family areas, or commercial access through residential
areas).” This made no mention of restricting it to certain hours or types of vehicles.

The final issue here was with the requested use of pet shops and the animal clinic. Mr. Laurien
said the animal clinic perspective, if the Applicant was willing to restrict it to no overnight stays,
Staff would be willing to support that use on any location on the subject property. However,
without that restriction, again Staff would maintain their recommendation that it could only be

located in the northwest portion of the property in either the 3,000 or 6,000 square-foot building,
as he had mentioned earlier. Rt - '

As to the pet shop, Staff still maintained that it should be located within the northwest portion
of the property in either the 3,000 or 8,000-square-foot building. The reason for this was
because the County had received numerous complaints over the years about noise coming from
pet shops that were in areas close to residential developments. Staff had learned from those
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complaints that they should not be allowing pet shops or animal clinics that had overnight stays
to be located in close proximity to residential developments where the noise from the animals

could have an adverse impact. That referred back to Policy 5.1.5 of the Lee Plan regarding
adverse impacts upon existing neighborhood environment.

Mr. Laurien hoted he had worked on an amendment to a CPD about 1.5 years ago where a pet
store/animal clinic was in close proximity to a residential development. At that time, Staff had
recommended the only location where the pet shop/animal clinic could be iocated was in the
building farthest away from the residential development. The Applicant agreed to that, and
eventually it was approved with that restriction.

Continuing, he wanted to make it clear that although Staff had recommended certain conditions
and had recommended denial of certain uses on the subject property, they were keenly aware
ofthe need for commercial uses in Lehigh Acres. Ultimately, they were recommending approval
of a great majority of the request for commercial uses. Clearly, they were not denying the entire
Application. Therefore, Staff recommended approval of the Applicant's request for rezoning
from RS-1 to CPD, with Conditions 1 through 9 and Deviations 1 and 3. Deviation 2 had been
withdrawn. He said he was available to answer any questions at this time.

Ms. Montgomery asked Mr. Laurien if he agreed that the property was located within the Lehigh
Commercial Overlay area. Mr. Laurien stated the northern portion of the lots were located within
the commercial overlay. The rear lots were |ocated in the assembly area of the commercial
overlay area. Therefore, there were two different distinctions on the property. The Assembly

overlay was the section where one could assemble a whole block and it would be appropriate
to build commercial uses.

Mr. Laurien said it was appropriate to put Commercial on an entire block, if it can be assembled,
based on review by Staff for all other considerations, such as the Lee Plan and the LDC and
other regulations. Ms, Montgomery suggested that was the subject of Policy 1.8.3. She noted
she had been advised by the Planning Department there were cases where singte-family could
not be done in the Commercial Overlay because it had been set aside for commercial use only.
Mr. Laurien stated he was not aware of that

Mr. Laurien agreed with the Commercial Overlay and the Lee Plan insofar as there were limited
opportunities for commercial for Lehigh. Ms. Montgomery understood that the Planning Staff
was of the opinion that, even the areas—designated under the Commercial Overlay were

inadequate to address the existing and expected commercial demands for Lehigh. Mr. Laurien
said he believed that to be correct.

She inquired if it was his opinion that it was important to try to utifize a properiy designed area
for commercial uses when there was that opportunity? Mr. Laurien said he agreed it was
imperative to properly design commercial areas when there was the opportunity, such as this
request. She questioned him if he thought that an efficient internal traffic circulation system was
important, and he replied it was equally as important as the external traffic circulation.

Mr. Laurien indicated he had been out to the site. He agreed with Mr. Nino's description and the
aerial’'s that support the fact that the subject property was surrounded by a six-lane arterial, a
very wide canal right-of-way, and two local roads? Ms. Montgomery noted in that the property

did not immediately abut any incompatible use, and Mr. Laurien noted it also was separated by
roads and a canal.
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There was a discussion that not all of the sites designated on the Commercial Overlay were
abutting single-family platted lots for the most part, but they were separated by a road or a
canal. There was also a discussion about the importance to try to provide uses such as offices
and restaurants for the residents of Lehigh within the Lehigh area itself, and Mr. Laurien noted

that was a valid issue. In response to Ms. Montgomery's inquiry, he agreed that some of the
restaurants he visited served alcoholic beverages.

Kenneth Saundry, owner of the subject property, pointed out that the block and home the
planner had referred to was a home he had already purchased. He planned to demolish it and
make it part of the whole block. Therefore, his proposal would not have any affect on that home.

Ms. Henry noted for clarification purposes in the Schedule of Uses that it listed drive-thru
faciliies (limited to banks, financial establishments, laundry or dry cleaning, drugstore,
pharmacy, restaurants, and fast food restaurants). She said she did not see Fast Food
Restaurants listed in the Schedule of Uses. She inquired if the Applicant had requested Fast
Food Restaurants. Mr. Nino said it was listed Restaurants, Fast Food (Restricted to one lane
only). [t was noted not to be in alphabetic order, and it would be corrected.

Ms. Montgomery readdressed consumption of premises, and she respectfully submitted that
Staff had relied heavily on the School Board, and the Schoo! Board had relied heavily on the
Statutes. In her personal opinion, their legalinterpretation was incorrect, and she believed they
had discussed the appropriate interpretation. Therefore, she did not feel that was an
appropriate basis for the denial of the consumption on premises. She also mentioned the

students would have to cross a six-lane highway to get to the subject property with a restaurant
that might serve alcohol.

She thought the only way they would be in that restaurant was if they were accompanied by their
parents when they all went out to eat. In fact, she felt the parents had more influence in the

home regarding alcohol use, than to assume the children would be influenced by the restaurant
that served alcohol in the vicinity of their school.

Next Ms. Montgomery addressed the design section under Goal 4 of the Lee Plan. She noted
it spoke about providing for a safe and efficient internal circulation, and she felt Mr. Laurien
agreed that was important. She questioned would the provision of commercial ingress and
egress points stop all delivery trucks from using the other entrances. She did not think so.
However, it was important to have a goed=safe-and efficient flow of traffic. .

Unless it was disruptive to the single-family neighborhood, she did not think that many peak hour
trips would go through the single-family area. There would be a few more cars/trucks, but she

did not think that rose to the level of disruptive. The greatest good would be to provide better
traffic circulation for the site.

Ms. Montgomery also touched on the pet store/animal clinic issue. She felt Mr, Laurien would
prefer that there be no animals staying overnight in the facilities. She suggested that they not
board them, but if an animal had surgery they ought to stay at the facility overnight to be

monitored and have medical attention. -Those-animals were typically sedated, and therefore
would not be making any noise.
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VIIL

Reviewing the noise impact from the pet store, Ms. Montgomery said it would have no more
noise impact to the residential area than the six-laned highway noise. The walls of the building

and the wall on the back of the property, as a buffer, would eliminate most of the sound that
would be traveling into the residential area.

The Hearing Examiner mentioned that the way that Ms. Montgomery wanted to condition the pet
store, would basically put the pet store and shop in the office building portion rather than in the
retail area. Mr. Laurien noted that was correct. Mr. Laurien mentioned that Staff have intended
for that area to be offices, but there had been no restriction to that effect. The Hearing
Examiner explained the reason he raised that question was basically if he were to go along with
Staff's recommendation and the design did not change, then they could not have a pet shop in
that area, because that area was not being used for that purpose.

In closing, Mr. Laurien stated he felt the Staff Report clearly identified Staff's position. The
Hearing Examiner indicated that he would conduct a site visit before issuing his
recommendation, which he thought would be three or four weeks. The hearing was closed.

OTHER PARTICIPANTS AND SUBMITTALS:

ADDITIONAL APPLICANT'S REPRES ENfATIVES:

1 Neale Montgomery, Attorney, Pavese Law Firm, 1823 Hendry St., Ft. Myers, FL 33901
2 Ron Nino, Planner, Vanasse Daylor, 1230 New Brittany Bivd, Ste 205, Ft. Myers, FL 33907

3 Randy Spradling, Traffic Engineer, Vanasse Daylor, 1230 New Brittany Blvd, Ste 205, Ft.
Myers, FL 33907

ADDITIONAL COUNTY STAFF:

1. Joan Henry, Assistant County Attorney, P. O. Box 398, Ft. Myers, Florida 33902-0398
PUBLIC PARTICIPATION:

A. THE FOLLOWING PERSONS TESTIFIED OR SUBMITTED EVIDENCE FOR THE
RECORD AT THE HEARING (SEE-SEETION Vi -~ -

1. Kathy Babcock, c/o School District of Lee County, 3308 Canal Street, Ft. Myers, FL 33916

B. THE FOLLOWING PERSONS SUBMITTED A LETTER/COMMENT CARD, OR
OTHERWISE REQUESTED A COPY OF THE HEARING EXAMINER RECOMMENDATION:

For: NONE

Against: NONE
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IX.

Xl

LEGAL DESCRIPTION:

See Exhibit A (scanned legal description).

UNAUTHOBIZED COMMUNICATIONS:

e .

Unau_thorized communications shall inciude any direct or indirect communication in any form,
whether written, verbal or graphic, with the Hearing Examiner, or the Hearing Examiner's staff,
any individual County Commissioner or their executive assistant, by any person outside of a
public hearing and not on the record concerning substantive issues in any proposed or pending
matter relating to appeals, variances, rezonings, special exceptions, or any other matter
assigned by statute, ordinance or administrative code to the Hearing Examiner for decision or
recommendation. . . . [Administrative Code AC-2-5]

No person shall knowingly have or attempt to initiate an unauthorized communication with the

Hearing Examiner or any county commissioner [or their staff]. . . . [LDC Section 34-52(a)(1),
emphasis added]

Any person who knowingly makes or attempts to initiate an unauthorized communication . . .

[may] be subject to civil or criminal penalties which may include: [Section 34-52(b)(1), emphasis
added]

Revocation, suspension or amendment of any permit variance, special exception or rezoning
granted as a result of the Hearing Examiner action which is the subject of the unauthorized
communication. [LDC Section 34-52(b)(1)b.2.]; OR

A fine not exceeding $500.00 per offense, by imprisonment in the county jail for a term not
exceeding 60 days, or by both such fine and imprisonment. [LDC Section 1-5(c)}

HEARING BEFORE LEE COUNTY BOARD OF COUNTY COMMISSIONERS:

A.  This recommendation is made this 29" day of July, 2004. Notice or copies will be
forwarded to the offices of the Lee County Board of County Commissioners.

B.  The originalfile and documents used at the hearing will remain in the care and custody of
the Department of Community Bevelopment. Fhe documents are available for examination and
copying by all interested parties during normat business hours.

C. The Board of County Commissioners will hold a hearing at which they will consider the
record made before the Hearing Examiner. The Department of Community Development will
send written notice to all hearing participants of the date of this hearing before the Board of
County Commissioners. Only participants, or their representatives, will be allowed to address
the Board. The content of all statements by persons addressing the Board shall be strictly
limited to the correctness of Findings of Fact or Conclusions of Law contained in the
recommendation, or to allege the discovery of relevant new evidence which was not known by

the speaker at the time of the earlier hearing before the Hearing Examiner and not otherwise
disclosed in the record.
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Xii.

D. The original file containing the original documents used in the hearing before the Hearing
Examiner will be brought by the Staffto the hearing before the Board of County Commissioners.

Any or all of the documents in the file are available on request at any time to any County
Commissioner.

COPIES/OF TESTIMONY AND TRANSCRIPTS:

A verbatim transcript of the testimony presented at the hearing can be purchased from the court
reporting service under contract to the Hearing Examiner's Office. The original documents and
file in connection with this matter are located at the Lee County Department of Community
Development, 1500 Monroe Street, Fort Myers, Florida.

Jdets g

‘SALVATORE TERRITO V"

LEE COUNTY HEARING EXAMINER
1500 Monroe Street, Suite 218

Post Office Box 398

Fort Myers, Florida 33902-0398
Telephone: 239/479-8100

Facsimile: 239/479-81086

. it g —T e - -
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LEE COUNTY, FLORIDA
ZONING DIVISION
STAFF REPORT

TYPE OF CASE: PLANNED DEVELOPMENT/DCI
CASE NUMBER: DCI2004-00005
HEARING EXAMINER DATE: June 24, 2004

[ APPLICATION SUMMARY:

A.  Applicant:
B. Request:

C. Location:

Lee Boulevard Commercial Retail Center CPD

Request is to rezone the 5.55+/- acre property from Residential (RS-1)
to Commercial Planned Development (CPD), to permit but not be
limited to the following uses: Package Liquor Store, Pet Store,
Restaurants, Consumption on Premises, and Drive-Throughs. Buildings
are to be a maximum of 40 feet in height. No blasting is proposed
on-site.

The subject property is located on Lee Boulevard ( travel east on Lee
Blvd. and turn right into Sara Ave. N, the property is located at the
south-east quadrant of Lee Blvd. and Sara Ave. N intersection), in S26-
T445-26E, Lee County, FL. (District #5)

D. Future Land Use Plan Designation, Current Zoning and Use of Subject Property:

The subject property is currently zoned Residential (RS-1), is vacant,
and is within the Central Urban land use category. The front half of the
property is located within the commercial overlay zone within Lehigh
Acres, and the rear half of the property is within the lot assembly
overlay zone within Lehigh Acres.

E. Surrounding Land Use:

Existing Zoning & Land Use Future Land Use Map

North: Across Lee Boulevard, Residential (RS-1) zoned Central Urban
properties, some built with single-family homes,
some vacant

East: [.D.D. Canal Central Urban

South: Across

4™ Street, Residential (RS-1) zoned Central Urban

properties, some built with single-family homes,
some vacant

West: Across Sara Avenue, Residential (RS-1) zoned Central Urban
properties, some built with single-family homes,
some vacant
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F. Size of Property: 5.55+ acres

. RECOMMENDATION:

Staff recommends Approval of the Applicant’s request for rezoning from RS-1 to CPD with the
following conditions and deviations:

A.  Conditions

1. The development of this project must be consistent with the one page Master
Concept Plan entitied "Lee Boulevard - Exhibit 6-J Master Plan - DCI2004-00005,"
stamped received APR 09 2004, last revised 04-07-04, except as modified by the
conditions below. This development must comply with all requirements of the Lee
County LDC at time of local Development Order Approval, except as may be granted
by deviation as part of this planned development. If changes to the Master Concept
Plan are subsequently pursued, appropriate approvals will be necessary.

2. The following limits apply to the project and uses:
a. Schedule of Uses

Administrative Offices

Animal Clinic/Veterinary Offices (no ocutdoor kennels or runs) (restricted to the
6,000 square foot building in the northwest portion of the property as
depicted on the Master Concept Plan)

Automatic Teller Machine {ATM)

Automobile Parts Store (no installation)

Banks and Financial Establishments, Groups |, and Il

Broadcast Studio, Commercial Radio and Television (in compliance with LDC
Section 34-1441 et. seq.)

Business Services, Group |

Clothing Stores - General

Clubs, Commercial, or Fraternal Organizations

Contractors and Builders, Group |

Drive Through Facilities (limited to Banks and Financial Establishments,
Groups I, and II; Laundry or Dry Cleaning, Group |; Drugstore, Pharmacy;
Restaurants, Fast Food) (Restricted to one lane oniy)

Drug Store, Pharmacy

Essential Services

Essential Service Facilities, Group |

Fences, Walls

Food Store, Groups |, and I

Gift and Souvenir Shop

Hardware Store

Hobby, Toy, and Game Shops

Household and Office Furnishings, Groups |, II, and ill

Laundry or Dry Cleaning, Group 1
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Medical Offices

Non-store Retailers, Group |

Package tiquor-Stere
Paint, Glass and Wallpaper

Personal Services, Groups |, Il, and IV

Pet Shop (restricted to the 6,000 square foot building in the northwest portion
of the property as depicted on the Master Concept Plan)

Rental or Leasing Establishment, Groups |, and Il {mopeds, and scooters may
only be permitted if stored indoors; passenger car pick-up & drop-off is

NOT permitted)

Restaurants, Groups |, II, lll, and IV

Schools, Commercial

Signs in accordance with LDC Chapter 30
Social Services, Groups |, and ||

Specialty Retail Shops, Groups |, I, Ill, and IV
Studios
Used Merchandise Stores, Groups |, II, and Il

Variety Store

b. Site Development Requlations

Deveiopment Criteria

All Uses

Setback from Public, and Private Streets

Minimum of 25 feet

Setback from Other Perimeter Boundary

Minimum of 20 feet

Internal Access Drives

Minimum of 10 feet

Space Between Buildings

20 feet, or 2 the building height (per the LDC),
whichever is greater

Setback from Waterbody

Minimum of 25 feet

Setback from Internal Lot Lines Under
Separate Ownership

Minimum of 10 feet

Building Height

Maximum of 40 feet, and 3 stories

Lot Width Minimum of 75 feet
Lot Depth Minimum of 100 feet
Lot Area Minimum of 7,500 square feet

Maximum Lot Coverage

45%

3. Approval of this zoning request does not address mitigation of the project's vehicular
or pedestrian traffic impacts. Additional conditions consistent with the Lee County
LDC may be required to obtain a local development order.

4.  Approval of this rezoning does not guarantee local development order approval.
Future development order approvals must satisfy the requirements of the Lee Plan
Pianning Communities Map and Acreage Allocation Table, Map 16 and Table 1(b),
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be reviewed for, and found consistent with, the retail commercial standards for site
area, including range of gross floor area, location, tenant mix and general function,
as well as all other Lee Plan provisions.

5. Prior to the recording of any resolution on this application, the two accesses onto 4™
Street West, as depicted on the Master Concept Plan, must be removed from the
Master Concept Plan, and replaced with a 15 foot wide type ‘C’ buffer which must
extend along the entire southern boundary of the subject property.

6.  Prior to development order approval, all of the easements depicted on the Master
Concept Plan, which are not being accommodated, must be vacated.

7.  Blasting is not permitted on the subject site.

8.  Prior to local development order approval, a minimum of thirty percent open space
must be delineated on the development order plans.

9. Sara Avenue North must be upgraded to a Category A road from Lee Boulevard to
the project entrance, which satisfies LDC Section 10-291(2).

B. Deviations

Deviation one requests relief from LDC Section 34-2018 (b) that requires parking lots to
be within 300 feet of each use, and not be separated by a right-of-way or easements
exceeding 25 feet in width, to allow joint use of parking areas in all areas of the site, so that
the parking lot functions to serve all of the uses cccupying space within structures on the
site.

Staff recommends APPROVAL of this deviation with the following conditions:

Any and all shared parking cannot be separated by a right-of-way or easement exceeding
25 feet in width.

As depicted on the Master Concept Plan, all parking spaces will be within walking distance
of all uses. Thus, itis reasconable to allow all parking spots to be utilized for parking for all
of the uses to be provided on-site. Hence, this deviation will serve to enhance the overall
development and will not be detrimentai to the health, safety, or welfare of the public. As
conditioned, this deviation will aliow shared parking in excess of 300 feet away from a use
but, not if separated by a right-of-way or easement exceeding 25 feet in width, which is not
the intention as depicted on the MCP.

Deviation two requests relief from LDC Section 10-329(e)(1)(a){2) with the requirement for
a 50-foot setback from water retention or detention excavation to any existing or property
owner proposed right-of-way line or easement, to permit a 25-foot setback.

Upon substantive review of this application, per Development Services comments, staff
has determined that this deviation is not necessary (please see attachment ‘D). Hence
staff recommends that this deviation be withdrawn. This deviation would only be necessary
for wet detention areas. Since the Master Concept Plan depicts all detention areas to be
dry, this deviation is unnecessary.

April 20, 2004/JEL
UA200404\DC120040.000\0\STAFF REPORT.WFD Page 4 of 11



Deviation three requests relief from LDC Section 10-285(a) which requires a 660 foot

separation between access ways, access roads or streets, to allow an intersection

separation of 450 feet between the south leg of Sara Avenue North and the proposed

access onto Lee Boulevard as depicted on the MCP.

Staff recommends APPROVAL of this deviation (see attachment ‘E’), from Lee County

Department of Transportation). However, staff also reiterates per regulations, that “the

proposed left-in movement issue will be addressed at the Development Order stage or in

the administrative code (AC-11-3) process.”

This deviation will not adversely impact the health, safety, or welfare of the public.
Findings and Conclusions:

Based upon an analysis of the application and the standards for approval of planned
development rezonings, staff makes the following findings and conclusions:

1. The applicant has proven entitlement to the Rezoning, as conditioned, by demonstrating
compliance with the Lee Plan, the Land Development Code, and other applicable codes
and regulations.

2. The requested zoning, as conditioned:

a) meets or exceeds all performance and locational standards set forth for the potential
uses allowed by the request;

b} s consistent with the densities, intensities and general uses set forth in the Lee Plan;
¢}  is compatible with existing or planned uses in the surrounding area; and
d)  will not adversely affect environmentally critical areas or natural resources.

3. Approval of the request will not place an undue burden upon existing transportation or
planned infrastructure facilities and the site will be served by streets with the capacity to

carry traffic generated by the development.

4, Urban services, as defined in the Lee Plan, are available and adequate fo serve the
proposed land use.

5. The proposed mix of uses, as conditioned, is appropriate at the subject location.

6.  Therecommended conditions to the concept plan and other applicable regulations provide
sufficient safeguards to the public interest.

7. Therecommended conditions are reasonably related to the impacts on the public’s interest
created by or expected from the proposed development.

8.  The deviations granted:

a) enhance the objectives of the planned development; and
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b) preserve and promote the general intent of the LDC to protect the public health,
safety and welfare.

. BACKGROUND INFORMATION AND ANALYSIS:

Introduction/Synopsis

This is a request to rezone the 5.55+/- acre property from Residential (RS-1) to Commercial
Planned Development (CPD), to permit but not be limited to the following uses: Package Liquor
Store, Pet Store, Restaurants, Consumption on Premises, and Drive-Throughs. Buildings are
to be a maximum of 40 feet in height. No blasting is proposed on-site.

The site is currently occupied by a single single-family home which is to be razed prior to
development. The rest of the site has been previously cleared.

Master Concept Plan

The proposed Master Concept Plan (MCP) is a one page document entitled, “Lee Boulevard -
Exhibit 6-J Master Plan - DCI2004-00005", stamped received April 9, 2004. The MCP depicts
six (6) commercial buildings ranging in size from 3,000 square feet to 25,000 square feet. Four
accesses are proposed, one (1) on to Lee Boulevard, one (1) onto Sara Avenue North, and two
(2) onto 4™ Street West. Dry detention areas and buffers are to ring much of the development.

Lee Plan Considerations
The entire subject property is focated within the Central Urban future land use category.

The Central Urban land use category is described in Policy 1.1.3, of the Comprehensive Plan
as follows:

POLICY 1.1.3: The Central Urban areas can best be characterized as the “urban core” of the
county. These consist mainly of portions of the city of Fort Myers, the southerly portion of the
city of Cape Coral, and other close-in areas near these cities; and also the central portions of
the cily of Bonita Springs, lona/McGregor, Lehigh Acres, and North Fort Myers. This is the part
of the county that is already most heavily settled and which has or will have the greatest range
and highest levels of urban service—water, sewer, roads, schools etc. Residential, commercial,
public and quasi-public, and limited light industrial land uses (see Policy 7.1.6) will continue to
predominate in the Central Urban area. This category has a standard density range from four
dwelling units per acre (4 du/acre) to ten dwelling units per acre (10 du/acre} and a maximum
density of fifteen dwelling units per acre (15 du/acre).

The proposed rezoning is for commercial uses. Thus, the proposed rezoning is consistent with
this policy.

POLICY 1.8.1: Commercial uses are permitted on lands in the Lehigh Commercial overlay
once commercial zoning has been approved in accordance with this plan.

The northern portion of the subject property is within the Lehigh Commercial overlay. Thus, this
commercial rezoning is consistent with this policy.

POLICY 1.8.3: Because of the shortage of suitable undivided tracts in Lehigh Acres (whose
boundaries for the purposes of this plan are shown on Map 16), commercial uses may also be
appropriate on certain other lands that might otherwise be used for residential lots.
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1. Many such lands with the Lot Assembly overiay. These lands are platted for single-family
fots and are under multiple ownerships. Commercial uses on individual lots or small
assemblies of fots would generally be intrusive to existing or emerging neighborhoods.
However, assemblies of entire blocks would provide suitable commercial parcels. Major
lot assemblies could qualify for commercial zoning whether assembled by government
action, private sector purchases, cooperative arrangements between individuals, or similar
arrangements.

The southern portion of the subject property is within the Lot Assembly overlay, and an entire
block has been assembled for this request. Thus, this proposal is consistent with this policy.

OBJECTIVE 2.1: DEVELOPMENT LOCATION: Contiguous and compact growth patterns will
be promoted through the rezoning process to contain urban sprawl, minimize energy costs,
conserve land, water, and natural resources, minimize the cost of services, prevent development
patterns where large tracts of land are by-passed in favor of development more distant from
services and existing communities.

The subject property is located on Lee Boulevard, an area which has experienced rapid
commercial and residential development recently, and will likely continue to do so in the
foreseeable future. Thus, this application is consistent with this policy.

OBJECTIVE 2.2: DEVELOPMENT TIMING: Direct new growth to those portions of the Future
Urban Areas where adequate public facilities exist or are assured and where compact and
contiguous development patterns can be created. Development orders and permits (as defined
in F.S. 163.3164(7)) shall be granted only when consistent with the provisions of Sections
163.3202(2)(g) and 163.3180, Florida Statutes and the county’s Concurrency Management
Ordinance.

All necessary public facilities including sewer, water, police, fire, and ambulance are already
existing in the area. Thus, this application is consistent with this policy.

POLICY 5.1.5: Protect existing and future residential areas from any encroachment of uses that
are potentially destructive to the character and integrity of the residential environment. Requests
for conventional rezonings will be denied in the event that the buffers provided in Chapter 10 of
the Land Development Code are not adequate to address potentially incompatible uses in a
satisfactory manner. If such uses are proposed in the form of a planned development or special
exception and generally applicable development regulations are deemed to be inadequate,
conditions will be attached to minimize or eliminate the potential impacts or, where no adequate
conditions can be devised, the application will be denied altogether. The Land Development
Code will continue to require appropriate buffers for new developments.

There are two compatibility issues which staff is concerned with in this case. The first is with the
uses which involve the consumption on premises of alcohol, and the sale of alcohol for
consumption off-site. The second is with the two (2) proposed accesses onto 4" Street West.

Zoning staff have received a letter from the School District of Lee County (see attachment 'F’).
This letter clearly states the School District's concerns regarding the consumption of alcohot on
the subject property, given the location of the property in close proximity to the existing Sunshine
Elementary School across Lee Boulevard.

As can be seen in attachment ‘G’, which depicts a 500 foot zone around the elementary school
in the area of the subject property, much of the subject property is within 500 feet of the schoal.
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As is quoted in the letter from the School District, Fiorida Statute 562.45(2)(a) is germane to the
consumption of alcohol on-premises when within 500 feet of a school. Given this statute, and
the general concern for the health, safety, and welfare of school children, the School Board
recommends denial of “any uses that could include alcohol consumption on premises.” In
conversation with Kathy Babcock, the author of the letter from the School District, this
recommendation of denial is to include ALL consumption of alcohol on premises on the subject
property (even those businesses that would be outside of the 500 foot radius, and those
businesses which would derive at least 51 percent of their gross revenues from the sale of food
and non-alcoholic beverages). This is the case since even those businesses which would be in
excess of 500 feet from the school would still be within easy walking distance of the school, and
any consumption of alcohol, whether the primary sales of a business or not, could be detrimental
to the health, safety, and welfare of students at Sunshine Elementary School.

Further, the consumption on premises of alcohol within very close proximity to an existing
residential neighborhood (across 4™ Street, within 500 feet), is aiso of concern to staff with
regard to compatibility with those residences. Often businesses that serve alcohol are open later
at night which could pose a noise problem.

Thus, with concern for the health, safety, and welfare of the children attending Sunshine
Elementary School, and the likelihood of compatibility issues with the existing residential
neighborhood in close proximity to the subject property, the use of consumption on premises is
inconsistent with this policy of the Lee Plan. Therefore, staff recommends denial of Consumption
on Premises as a use on the subject property (see requested use crossed out above, in the
Schedule of Uses).

The propesed package liquor store on the subject property in close proximity to the existing
elementary school, and existing residences also poses similar health, safety, and welfare
concerns as consumption on premises. Thus, staff also recommends denial of the Package
Liquor Store as a use on the subject property (see requested use crossed out above, in the
Schedule of Uses).

The second compatibility issue is that of the two (2) proposed accesses onto 4™ Street West,
as depicted on the MCP. These accesses are intended for the use of delivery trucks. Although
the applicant has proposed the limitation of the types of trucks, and schedules (times) to use
these accesses, these vehicles would still be traveling through an existing residential
neighborhood to utilize these accesses to the subject property. This poses a significant
compatibility issue with the existing residential neighborhood that the trucks would be traveling
through. It is important to note that 4" Street, upon which the accesses are proposed, is a dead-
end at the east end of the subject property. Thus, traffic on this road is minimal. Hence, the
addition of the proposed truck traffic onto this street would be significant. It is also reasonable
to expect that the persons who have purchased homes on this road, near a dead-end did so in
the anticipation of limited vehicle traffic, especially given the existing zoning of residential on the
subject property. Thus, these proposed accesses are inconsistent with this policy of the Lee
Plan. Therefore, staff recommends denial of these proposed accesses. Please see condition 5
above, regarding this issue. This issue is further discussed below with regard to Policy 24.1 .4,
of the Lee Plan.

POLICY 24.1.4: Main access points from new devefopment will not be established where traffic
is required to travel through areas with significantly lower densities or intensities (e.g. multifamily
access through single-family areas, or commercial access through residential areas).
Bolding added for emphasis.
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The two (2) proposed accesses onto 4" Street West, as depicted on the Master Concept Plan,
are intended to be the main accesses for truck delivery on the subject site. To utilize these two
(2) proposed accesses, the trucks would have to travel along 4" Avenue West from Sara Avenue
North to the entrances, through an existing single-family residential neighborhood. This is
clearly in violation of Policy 24.1.4, since this would constitute commercial access through
residential areas, which is specifically called-out in this policy as inconsistent. Thus, staff
recommends denial of these two (2) accesses. Please see condition 5 above, regarding this
issue.

This denial is further supported by comments from Development Services (please see
attachment ‘D’), which states that they cannot support these accesses based on LDC Section
10-8(2)c., and LDC Section 10-291(2).

LDC Section 10-8{2)c. States:

The development shall be designed so as to minimize traffic impacts on surrounding areas,
particutarly to prevent traffic related to industrial land uses (see chapter 34) from traveling
through predominantly residential areas. Main access points to a development will not be
established where traffic is required fo travel over local streets through areas with significantly
lower densities or intensities, e.g., multifamily access through single-family residential areas,
except where adequate mitigation can be provided.

The proposed development will not minimize traffic impacts on surrounding area (existing
residential development on 4™ Street). No differentiation can be made between the access points
being for employee and service traffic as opposed to the general public. No mitigation would be
adequate to prevent an adverse impact to the existing residential homes on 4" Street should
commercial traffic be allowed to utilize the road for access to the proposed development. Thus,
these proposed accesses are not consistent with this regulation. Thus, staff recommends
condition 5, above.

LDC Section 10-291(2), states:

All development must abut and have access fo a public or private street designed, and
constructed or improved, to meet the standards in section 10-296. Any development order will
contain appropriate conditions requiring the street to be constructed or improved as may be
appropriate in order to meet the standards in section 10-296. Direct access for all types of
development to arterial and collector streets must be in accordance with the intersection
separation requirements specified in this chapter.

4™ Street does not currently meet the standards in section 10-296, and to condition that it be
improved to such standards would be incompatible with the existing residential development on
the street. Thus, these accesses are not consistent with this regulation. Thus, staff recommends
condition 5, above.

The applicant has submitted aerial photographs in defense of their request for these two (2)
accesses which, in the applicant’s opinion depict similar commercial access through residential
neighborhoods. Staff has reviewed these aerials, and has determined that either they are not
similar situations, or are old zonings which received development orders, and/or building permits
prior to the existence of current pertinent regulations such as Policy 24.1.4. Regardiess of this,
even if such accesses had been granted previously, under current regulations, this does not
justify their granting in this case. Each individual rezoning application must be reviewed upon
its” own merits. Thus, staff's recommendation, above, for denial of these accesses.

April 20, 2004/JEL
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Neighborhood Compatibility

Please see above, in Lee Plan discussion.

Environmenta! Issues

Environmental Sciences, inspected the subject property, and found no indigenous plants, native
trees, or listed species on-site (please see attachment ). However, they are recommending
condition 8, above to ensure adequate open space is provided on-site.

Special Case Issues

Easements

The Master Concept Plan depicts several easements on the subject property which will not be
accommodated (would not permit the continued, unfettered use) by the proposed buildings. The
County Attorney’s Office has determined that these easements do not need to be vacated prior
to receiving zoning approval. Instead, the County Attorney’s Office has recommended condition
6, above, to address this issue.

Pet Shop, Animal Clinic/Veterinary Offices

To alleviate any noise from these uses that could emanate from the buildings, staff is
recommending that they only be allowed in the 6,000 square foot building depicted in the
northwest portion of the subject property, as depicted on the MCP, to maximize distance from
residential uses in the area. Piease see schedule of uses, above.

Rental or Leasing Establishment. Groups |. i

To prevent the proliferation of mopeds, scooters, and passenger cars for rental proliferating in
the parking lot (a shared parking lot), staff is recommending that mopeds, and scooters be
permitted as conditioned above, in the Schedule of Uses, and the use of passenger cars not be
permitted, as detailed above in the Schedule of Uses.

Transportation

With regards to the proposed access on Sara Avenue North (please see attachment ‘D), staff
recommends condition 9 above.

Per comments from Development Services, with regard to the Level Of Service (LOS) on Lee
Boulevard (see attachment 'I'), the LOS on Lee Boulevard is currently LOS ‘B’, and will drop to
a LOS “C" once the subject project is completed. However, a LOS ‘C’, is an acceptable LOS in
Lee County.

V. ATTACHMENTS:

Map of surrounding zoning

Master Concept Plan (reduced)

Aeriai (reduced)

Development Services comments

Lee County Department of Transportation comments

moowp

April 20, 2004/JEL
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F.  The School District of Lee County comments

G.  Aerial depicting 500 foot boundary around Sunshine Elementary School

H.  Environmental Sciences comments

l. - Development Services comments regarding Level Of Service on Lee Boulevard
cc:  Applicant

County Attorney

Zoning/DCI File
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MEMORANDUM

FROM THE
DEPARTMENT OF

COMMUNITY DEVELOPMENT
DiviSION OF DEVELOPMENT SERVICES

DaTe: 05/10/04

To: Jeff Laurien FROM: Melissa Roberts

Zoning Department

RE: DCI2004-00005

| have reviewed the above project for the requested zoning change and can support
the request, with the following comments and conditions.

1) With regards to the two access points on 4™ Street W., staff cannot support access
to 4" Street W. as there is no difference between the access points being for
employee and service traffic as opposed to general public traffic. in both cases there
would be commercial traffic intermingling with the residential traffic which is addressed
in LDC Section 10-8(2)c. Additionally, 4" street is a currently a substandard local
road. LDC Section 10-291(2) requires access to commercial developments to be
from a Category A road.

2} With regards to the access point on Sara Avenue N., staff can support this access
point with a condition that Sara Avenue N. be upgraded to a Category A road from
Lee Bivd to the project entrance, which satisfies LDC Section 10-291(2).

3) If all of the required water quality areas are dry detention, deviation 2 will not be
needed as the excavation setbacks in LDC Section 10-329(d) only apply to wet
retention systems.

ATTACHMENT D/

C:\Documents and Settings\robertmm\My Documents\DCI2004-00005. wpd




% DEPARTMENT OF
‘SOUTHWEST FLORIDA TRANSPORTATION

Memo

To: Jeff Laurien
Senior Planner, Zoning Division

From: '{{jg_

Lili Wu, Planner
Department of Transportation

Date: May 7, 2004

Subject: Lee Boulevard Commercial Retail (DCI2004-00005)

The Deviation #3 requests to allow an intersection separation of 450 feet between
the south leg of Sara Ave. North and the proposed site access (right-in/right-out and lefi-
in) on Lee Boulevard. We have no objection to the proposed access point onto Lee
Boulevard. However, the left-in movement issue will be addressed at the Development
Order stage or in the administrative code (AC-11-3) process.

LW/mlb

aray

ATTACHMENT E|

S:\DOCUMEN’I\V-f'IJ\r»‘[EIvIO.S\ZOOAl\Jo:flr Laurien-Zoning-Lee Bivd Commercial Retail.doc




THE ScHooL DigTRiGT OF LEe CounTy

\J gl d i
2055 CentRaL Avenue » Fort Myers, FLoHioa 3596713916 » (239) 334-1102 « TTDATY (239) 335-1512

JEANNE S. Dozies
Crarman « ChaTRicT 2

Eumnor C. Scricca, PH.O.
VICE CrarAman - DisTRICT S

RoeenT D. CHiLmamik
DisTAIicT 4

JaneE E. KuckeEL, PO,
DisTricr 3

May 5, 2004 STeEvEN K. TeEusER

DisvRIcT <

. James W, BRowoEeER, Eo.[].

Mr_ Jeﬁ‘E Launen SUPERINTENDEMNT

Lee County Development Services Division e B Maam
P.O. Box 398

Fort Myers, FL. 33902-0398

Re:  Lee Boulevard Commercial Retail Center, DCI Substantive Review, Case #DCI2004-
000605

Dear Mr. Laurien:

Thank you for the opportunity to review Lee Boulevard Commercial Retail Center for
substantive comments with regard to educational impacts. This proposed development is in the
East Choice Zone of the District, on Lee Boulevard in the Lehigh Acres Planning Area. This
letter is in response to your request dated April 30, 2004.

This development should have no impact on classroom needs based on the applicant’s indication
that this is a Commercial Planned Development and will not have residential dwelling units as
part of this development.

However, due to the location of the existing Sunshine Elementary School, which is within five
hundred (500) feet of the applicant’s property, the School District of Lee County 1s requesting
that any uses that could include alcohol consumption on premises be denied.

Please be advised that Florida Statute 562.45 (2) (a) states “.... A location for on-premises
consumption of alcoholic beverages may not be located within 500 feet of the real property that
comprises a public or private elementary school, middle school , or secondary school unless the
county or municipality approves the location as promoting the public health, safety and general
welfare of the community...”

Additionally, Lee County Ordinance Chapter 4, Article 1, Section 4.2 (b) states “The on-premise
consumption of alcoholic beverages of any kind is prohibited within five hundred (500) feet of a
church or school, unless a special permit allowing such on-site consumption is first obtained
from the Board of County Commissioners. The five hundred (500) foot requirement within
which a special permit is required hereunder shall be measured by a straight line from the main
entrance of the establishment desiring to have on-premise consumption of alcoholic beverages
and the nearest property line of the church or school.”

ATTACHMENT F

DISTRICT VISION
ToO PREFARE EVERY STUDENT FOR SUCCESS

DISTRICT MISSIQN
TO PROVIDE A QUALITY EDUCATION IN A BEAFE AND WELL-MANAGED ENVIRONMENT




As the existing Sunshine Elementary School is within five hundred (500) feet of the subject
property, and based on the Florida Statute and Lee County Ordinance cited above, the School
District of Lee County is requesting that any uses that could include alcohol consumption on
premises be denied,

Thank you for your attention to this issue. If | may be of further assistance, please give me a call
at (239) 479-4205.

Sincerely,

Ll by Bobent

Kathy Babcock, Long Range Planner
Department of Construction and Planning

Ce:  William G. Moore, Jr.
Executive Director, School Support
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